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RECENT TRENDS IN THE LAW OF 
THE UNITED NATIONS 


BY HANS KELSEN 


"he written law of a national or international community, 
especially its constitution or constituent treaty, may be changed 
not only by formal amendments carried out in a procedure 
prescribed by the law, but also by its actual application, based 
on an interpretation which, though more or less consistent with 
the letter of the law, is not in conformity with the ascertainable 
intention of its authors. This is the way the law adapts itself to 
changing circumstances, if it is too difficult to put the amendment 
procedure into operation or if, for some reason or other, this 
procedure is blocked. The latter is the case with the amendment 
procedure laid down in the Charter of the United Nations. Hence 
it is not astonishing that some important modifications of the law 
of the UN have occurred without the application of the provisions 
concerning amendments in Chapter XVIII of the Charter. 

In order to understand the importance of these changes it is 
necessary to go back to the origins of the UN. The organization 
was erected on the ruins of the League of Nations, which was 
established after the first world war for the purpose of maintain- 
ing international peace, but was not able to prevent World War II. 
It was almost inevitable, therefore, that attempts should be made 
to avoid in the construction of the new peace organization the 
mistakes which ultimately led to the breakdown of the old one. 
Thus the UN Charter, though it follows in principle the external 
pattern of the Covenant of the League of Nations, differs essentially 
from the earlier agreement. 

First of all, the United States of America, which refused to 
join the League of Nations and whose absence from the League 
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was considered a decisive cause of its failure, not only became a 
charter member of the UN, but initiated this organization and 
became its architect. It was in the Department of State that 
the basic plan of the UN was devised; it was on the invitation of 
the United States that the UN Conference on International 
Organization convened at San Francisco; it was under the weight 
of the authority of the United States and in reliance on its support 
that the Charter was adopted; and, finally, it was on the soil of the 
United States that the headquarters of the UN were established. 
It is no exaggeration to say that the United States, more than any 
other nation, is responsible for the UN as it came into existence 
at San Francisco in June 1945. 

One of the reasons for the weakness of the League of Nations 
was its extended decentralization. There was, it is true, besides 
the Assembly in which all the members were represented, a 
Council, composed of the great powers as permanent members 
and some of the smaller powers as temporary members. But the 
Council had in principle no different functions from those of the 
Assembly. The Covenant conferred upon the two main organs 
of the League concurring jurisdiction and, with some unimportant 
exceptions, no power beyond that of making recommendations 
which were not binding upon the members. The Charter of the 
UN, on the other hand, constitutes a highly centralized inter- 
national organization. It assigns to the Security Council, com- 
posed of five permanent members (United States, Great Britain, 
France, China, and the Soviet Union) and six nonpermanent 
members, the most important functions for the maintenance of 
international peace and the power to adopt decisions binding 
upon the UN members. The main functions of the General 
Assembly, composed of all the members of the UN, are in the 
field of economic and social co-operation. ‘True, the General 
Assembly may discuss all matters within the scope of the Charter, 
but it has the power only to make recommendations on these 
matters; and even this power is, according to the intention of the 
framers of the Charter, essentially restricted with respect to 
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matters relating to the maintenance of peace. To this extent, the 
organization of the UN is based on the principle of division of 
labor between the Security Council and the General Assembiy. 

One of the objections most frequently leveled at the organi- 
zation of the League of Nations was the lack of effective sanctions 
against breaches of the peace. The Covenant of the League did 
not absolutely prohibit the use of armed force; resort to war was 
permitted in certain circumstances. In case of an illegal resort 
to war, the members of the League were under the obligation 
to impose economic sanctions on the aggressor; but the fulfillment 
of this obligation was left to the individual member. No inter- 
vention on the part of the League was provided for, not even for 
the purpose of determining authoritatively the existence of an 
act of aggression. This, too, was left to the decision of the indi- 
vidual member. As for military sanctions, the members were 
authorized—not obliged—to impose such sanctions on an aggres- 
sor; and only regarding these military sanctions could the Council 
of the League make recommendations, which were still not bind- 
ing upon the members. 

In this respect the Charter of the UN represents extraordinary 
progress. Above all, it prohibits any use of force, even the threat 
of force, in international relations. Then, it confers upon the 
Security Council the exclusive power to take enforcement meas- 
ures, involving or not involving the use of armed force, in case 
of a threat to, or breach of, the peace, the existence of which can 
be determined only by the Security Council. That means that 
the Security Council has the power to order the members, by 
binding decisions, to enact economic sanctions against the state 
which the Council considers to be guilty of a threat to, or breach 
of, the peace. As for military sanctions, that is to say, enforce- 
ment measures involving the use of armed force, the Charter 
obliges the members to place at the disposal of the Security Council 
contingents of their armed forces, and confers upon the Council 
the exclusive power to make use of these armed forces for the 


purpose of maintaining or restoring peace. This provision of the 
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Charter—perhaps its most important one—is to be implemented 
by special agreements to be concluded by the Security Council 
and the individual members. The purpose of these special agree- 
ments is to determine the numbers and types, the degree of readi- 
ness, and general location of the armed forces which the members 
have to place at the disposal of the Security Council. In this way 
the Charter tries to establish a centralized system of collective 
security. 

In the exercise of their very restricted powers the Assembly 
and the Council of the League of Nations were hampered by the 
rule that resolutions on nonprocedural matters could be adopted 
only by unanimous vote. Thus, each member state, represented 
on the Assembly or on the Council, had a veto right. The Charter 
of the UN, however, accepted the majority-vote principle: in the 
General Assembly a two-thirds majority for important questions, 
and a simple majority for others; in the Security Council a majority 
of any seven members for procedural questions, and for nonpro- 
cedural questions a majority of seven, including the concurring 
votes of the permanent members. Instead of the principle of the 
unanimity of all the members, the Charter adopted the principle of 
unanimity of the permanent members of the Security Council. 
This is the so-called veto right conferred upon each of the five great 
powers, which have permanent seats in the Security Council. 
Since action for the maintenance of peace can be taken under the 
Charter only by the Security Council, no such action can be taken 
against the vote of one of the great powers, and consequently no 
such action can be directed against any one of the great powers 
or a state protected by one of them. 

Whatever may be said for or against this principle, there can 
be not the slightest doubt that it was inserted in the Charter on 
the initiative and under the pressure of the great powers, especially 
the United States, and over the opposition of certain smaller 
powers. The representatives of the United States repeatedly 
declared at San Francisco that without the veto right of the great 
powers there would be no United Nations Organization. In his 
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report to the President on the San Francisco Conference, the 
Secretary of State said: “It was taken as axiomatic at Dumbarton 
Oaks, and continued to be the view of the Sponsoring Powers 
at San Francisco, that the cornerstone of world security is the 
unity of those nations which formed the core of the grand alliance 
against the Axis.”’! And in his statement made before the Senate 
Committee on Foreign Relations, he declared: “I believe that I 
speak for the entire United States delegation when I say that the 
requirement for unanimity among the five permanent members 

. is not only essential to the success of the United Nations 
Organization in the years immediately ahead, but that it recognizes 
and confirms a power which a majority of Americans believe the 
United States should have in view of the great responsibilities our 
country must inevitably assume for the maintenance of world 
peace.” ? 

It was the clear intention of the great powers and especially 
of the United States, that the machinery for the maintenance of 
peace established at San Francisco should not be used against any 
one of them. In his statement before the Senate Committee, the 
Secretary of State said: “The question is asked: What would 
happen if one of the five permanent members used the unanimity 
rule to veto enforcement action against itself? The answer is 
plain. If one of these nations ever embarked upon a course of 
aggression, a major war would result, no matter what the member- 
ship and voting provisions of the Security Council might be. The 
Charter does not confer any power upon the great nations which 
they do not already possess in fact. Without the Charter the 
power of these nations to make or break the peace would still 
exist.” ° That means that the founders of the UN did not intend 
to restrict the actual power of the five great nations by the Charter. 


1 Report to the President on the Results of the San Francisco Conference by the 
Secretary of State, Department of State Publication 2349, Conference Series 71 


(Washington 1945) p. 68. 
2 Hearings before the Committee on Foreign Relations, United States Senate, 


79th Congress, ist Session (Washington 1945) p. 216. 
3 [bid., p. 215. 
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Again and again it has been asserted by the spokesmen of the 
great powers and especially by those of the United States that the 
principle of unanimity among the great powers was the only 
realistic approach to the problem of maintaining peace. ‘The 
framers of the Charter were fully aware of the fact that the UN 
would not work if there were no agreement among the five great 
powers. “I submit,” said the Secretary of State before the Senate 
Committee, “that these five nations, possessing most of the world’s 
power to break or preserve peace, must agree and act together if 
peace is to be maintained, just as they had to agree and act together 
in order to make possible a United Nations victory in this war.” ¢ 
That it would always be possible to bring about such agreement 
was the hope on which this Palace of Peace was built. The 
Secretary of State spoke of a “compelling reason why the power of 
veto is not likely to be abused, or even to be exercised at all except 
in unusual circumstances. That is the compelling desire and 
need of the five great nations to work together for peace. Twice 
in 30 years they have been allies against aggression. Their 
common interest in preventing another war is fully as urgent 
as that of any other nation.” ® 

Immediately after the second world war had come to an end, it 
became evident that the hope that the five great powers would act 
together to maintain peace, just as they had acted together to 
make war, was an illusion. This illusion was created by the fact 
that the UN has been established during the war by states united 
in fighting a common enemy— in contradistinction to the League 
of Nations, which was established after the war by peace treaties. 
As soon as the common enemy had been defeated, it became mani- 
fest that to the five great powers agreement in time of peace was 
not at all of the same “vital national interest” as their agreement 
for victory in war. The assumption that the power of veto would 
not be abused, that it would be exercised, if at all, only in unusual 
circumstances, turned out to be a fateful error. We know now 


4 Ibid. 
5 Ibid., p. 216. 
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that the principle of unanimity of the five great powers was the 
most unrealistic approach to the problem of maintaining peace. 
The basic idea on which the Charter was founded has proved 
a failure. A striking symptom of this failure is the fact that the 
most conspicuous provisions of the Charter and those which 
represent the greatest progress over the Covenant of the League— 
the provisions concerning the military sanctions—could not be 
implemented, because no unanimity among the five permanent 
members of the Security Council could be achieved. Without that 
unanimity, it was impossible to conclude the special agreements 
with the members, necessary, according to the Charter, to specify 
the contingents of their armed forces to be placed at the disposal 
of the Security Council. Whereas under the Covenant of the 
League of Nations, military sanctions against an aggressor, though 
not obligatory, were at least possible, under the unimplemented 
Charter, such sanctions—that is, enforcement action involving 
the use of armed force—are not possible at all. And since eco- 
nomic sanctions (enforcement action not involving the use of 
armed force) can be imposed only by the Security Council, such 
action, too, is blocked by the exercise of the veto right. The 
centralization of the coercive machinery of the UN, intended as 
an advance, has turned out to be regression toward a legal status 
which lags behind that established by the Covenant of the League, 
and even behind that established by general international law. 


II 


In view of this deplorable and dangerous situation, it is under- 
standable that attempts were made to find a way out of the impasse 
to which the principle of unanimity of the great powers had 
brought the only existing international organizations for the 
maintenance of peace. To amend the Charter was impossible, 
since the unfortunate principle applies also to the amendment 
procedure. Hence, the first step was to replace the paralyzed 
machinery for collective security by an implementation of the 
right of collective self-defense, established by the Charter in 
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Article 51. According to this provision the members of the UN 
are authorized to assist, if necessary with their armed forces, 
another member, victim of an armed attack, until the Security 
Council has taken the measures necessary to restore the peace. 
For the purpose of organizing collective self-defense certain treaties 
have been concluded whereby the contracting parties have assumed 
the obligation to assist one another with their armed forces 
against an armed attack within the meaning of Article 51. The 
main function of these treaties is to transform the right of col- 
lective self-defense into an obligation of collective self-defense 
imposed upon the contracting parties. The most important of 
these agreements is the so-called North Atlantic Pact, signed at 
Washington on April 4, 1949. It was initiated by a resolution of 
the United States Senate, and concluded by the United States, 
Canada, and a number of European countries, among them two 
which are not members of the UN, namely, Italy and Portugal. 
The scope of the Pact is restricted to a definite area, determined 
in the Pact and called the North Atlantic area. The Pact estab- 
lishes special organs: a council and a defense committee. 

The establishment of an organized regional community for the 
purpose of collective self-defense is certainly consistent with the 
wording of the Charter, although hardly in conformity with the 
intention of its authors. Individual and collective self-defense 
were envisioned by the framers of the Charter as mere provisional 
measures to be taken in the short period of time between the 
occurrence of an armed attack and the setting in motion of the 
machinery of collective security by the Security Council. Col- 
lective self-defense was certainly not intended as a substitute for 
collective security. Moreover, it is rather an unsatisfactory substi- 
tute. For collective self-defense can be exercised only as long as 
the Security Council does not exercise its function under Article 
51; and if the Council does not intervene, there is no authority 
to decide in an authentic way that there exists in any concrete case 
an armed attack within the meaning of Article 51, and who is the 
aggressor. Consequently, in case an armed conflict occurs, both 
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parties may justify their action as the exercise of the right of self- 
defense, and, if assisted by other states, even a third world war 
could be waged under the auspices of Article 51 of the Charter. 
Obviously, this was not anticipated by the framers of the Charter. 

The system of collective security as established by the Charter 
applies not only to members but also to nonmember states, in so 
far as the enforcement measures to be taken by the Security 
Council in case of a threat to, or breach of, the peace may be taken 
not only against nonmembers but also to protect nonmembers. 
The exercise of collective self-defense, however, is restricted by 
Article 51 to the assistance afforded to members. Hence, the 
constitutionality of the North Atlantic Pact is problematical, since 
it requires members of the UN to assist with their armed forces 
nonmember states and even a former enemy state (Italy). 

An important question is whether the North Atlantic Pact is 
a regional arrangement within the meaning of Article 52 of the 
Charter. It is true that the Charter does not define the concept 
of “regional arrangements.” But, according to the most plausible 
interpretation of Article 52, a regional arrangement is a treaty 
entered into by some—not by all—members of the UN, dealing 
with matters relating to the maintenance of international peace 
and providing for regional action, that is, action restricted to a 
definite area. If this interpretation is accepted, the North Atlantic 
Pact is a regional arrangement. But then the contracting parties 
are under the obligation, stipulated by Article 54 of the Charter, 
to keep the Security Council fully informed of all activities, and 
that means especially of military preparations, undertaken under 
the Pact. Since the Soviet Union, against which the activities to 
be administered under the North Atlantic Pact are directed, is 
a permanent member of the Security Council, it is understandable 
that the governments of the contracting states should refuse to 
fulfill this obligation and should justify their attitude by denying 
that the Pact is a regional arrangement. It is more than doubtful 
that such an interpretation of the Charter, though not in conflict 
with its wording, conforms with its spirit. But the North Atlantic 
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Pact is valid law, and there is no authority competent to annul it. 
The attempt to substitute organization of collective self-defense 
through regional arrangements for the system of collective security, 
which is paralyzed by the principle of unanimity of the great 
powers, has forced a development that constitutes a remarkable 
deviation from the law of the UN as it was originally intended 
by the framers of the Charter. 


III 


Another development similar to that cited above originated in the 
Korean crisis. The armed conflict on this peninsula led to three 
resolutions, adopted by the Security Council on June 25, June 27, 
and July 7, 1950. The essential content of these resolutions is that 
the Security Council, under Article 39 of the Charter, determined 
the existence of a breach of the peace caused by an attack of 
forces from North Korea against the Republic of Korea, and 
recommended that the members of the UN furnish such assistance 
to the Republic of Korea as might be necessary to repel the armed 
attack and to restore peace in the area. That implied the recom- 
mendation that the members use armed force against North Korea 
as the aggressor. 

Under Article 39 of the Charter, the Security Council, after 
having determined the existence of a threat to, or breach of, the 
peace, shall make recommendations, or decide to take enforcement 
measures in conformity with Article 41 or 42, that is, enforcement 
action involving or not involving the use of armed force. In the 
Korean affair the Security Council could not decide to take en- 
forcement measures involving the use of armed force, because it 
had not at its disposal the armed forces by which such measures 
could be carried out. It is doubtful whether the Security Council 
could decide to take enforcement measures not involving the use of 
armed force, such as severance of diplomatic ties and interruption 
of economic relations and communications, since these measures 
are normally to be directed against a state, and the Council did 
not consider the authorities against which such measures could 
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be taken—‘‘the authorities of North Korea”—the government of 
a state. The Council regarded the Republic of Korea as the only 
state existing on the peninsula. But even if the Council had con- 
sidered North Korea a state, enforcement measures not involving 
the use of armed force would certainly have been inadequate. In 
any case, the Council did not decide to take the enforcement 
measures referred to in Article 39, but chose the other way pro- 
vided for in that Article—it made recommendations. 

It is more than probable that the intention of the framers of 
the Charter was to give the Security Council the choice between 
making recommendations and taking enforcement measures; this 
implies that by “recommendations” they meant recommendations 
of peaceful measures for the adjustment of the situation constitut- 
ing a threat to, or breach of, the peace. But, since the Security 
Council was evidently of the opinion that enforcement measures, 
especially enforcement measures involving the use of armed 
force, would be necessary and since it had not the armed forces 
at its disposal to take these measures itself, the Council recom- 
mended to the members that they take the measures necessary to 
restore peace in Korea. This amounted to an authorization to use 
armed force. Such action is consistent with the wording of 
Article 39, according to which any kind of recommendation is 
possible, but not with the intentions of the framers of the Charter. 
That Article 39 does not authorize the Council to “recommend” 
enforcement action to members seems to be the interpretation 
which was the basis of the United Nations Participation Act 
adopted by the United States Congress in 1948. For this Act 
authorizes the President of the United States to apply the measures 
not involving the use of armed force that may be decided upon by 
the Security Council in conformity with Article 41 of the Charter; 
and to make available to the Security Council, on its call, without 
authorization of the Congress, the armed forces provided for in 
the special agreement entered into by the President and the 
Security Council with the approval of an Act of Congress or a 
Joint Resolution—in other words, to apply measures involving 
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the use of armed force decided upon by the Security Council in 
conformity with Article 42. The United Nations Participation 
Act does not authorize the President to apply enforcement meas- 
ures merely recommended by the Security Council, probably 
because the government of the United States at that time regarded 
enforcement actions taken by the Security Council in conformity 
with Article 41 or 42 as the only enforcement actions of the UN 
in which a member was supposed to participate under the Charter. 
The decisions of the Security Council in the Korean affair, too, 
constitute a development of the law of the UN caused by the 
paralyzation of the system of collective security as originally 
established by the Charter. 

The resolutions in the Korean crisis could be adopted by the 
Security Council because of the absence of the representative of 
the Soviet Union, who, had he been present, would certainly have 
prevented their acceptance. It is likely that the framers of the 
Charter were of the opinion that a decision by the Security 
Council required the presence of all its members, for neither the 
Charter nor the Rules of Procedure of the Security Council con- 
tain any provision for a quorum, that is, a provision to the eftect 
that valid decisions of a collegiate body can be taken when not all, 
but a definite number, of its members are present. And there can 
be no doubt that the framers of the Charter were of the opinion 
that a decision of the Security Council on a nonprocedural matter 
required an affirmative vote of seven members including the con- 
curring votes of all five permanent members. In the Korean 
affair the Security Council adopted its decisions in the absence 
of one member and with the concurring votes of four, not five, 
permanent members. If the resolutions adopted by the Council 
in the Korean affair are precedents, they constitute an important 
modification of the law of the UN, not, it is true, as laid down in 
the wording of the Articles concerned, but of the law as intended 
by the framers of the Charter. This change, too, is the result of 
the paralyzing effect which the rule of unanimity of the great 
powers has had on the system of collective security. 
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IV 


On November 1, 1950, the General Assembly adopted a resolution 
to the effect that the then Secretary-General be continued in office 
for three years. Since he had been appointd on February 1, 1946, 
for a term of five years, his term of office would have expired on 
February i, 1951. The resolution was adopted without previous 
recommendation of the Security Council. But, according to 
Article 97—the only provision of the Charter applying to the case 
—the Secretary-General can be appointed, and, since the Charter 
does not distinguish between appointing and reappointing or 
continuing in office, also reappointed or continued in office only 
by a resolution of the General Assembly adopted on the recom- 
mendation of the Security Council. Although the overwhelming 
majority of the members of the UN favored the reappointment 
of the present Secretary-General, it was not possible to get in the 
Council the required majority of seven votes including the con- 
curring votes of all the permanent members, since one permanent 
member—the Soviet Union—opposed his reappointment. So the 
General Assembly proceeded without a recommendation by the 
Security Council, in open contradiction to Article 97. This may 
be a precedent of far-reaching consequences, if the same practice 
should be observed in other cases where the Charter provides for 
a decision of the General Assembly to be taken only on the recom- 
mendation of the Security Council, as, for instance, in Article 4 
regarding the admission of new members. Tendencies in this 
direction appeared when the admission of new members was 
blocked by the exercise of the veto by the Soviet Union, but these 
tendencies were not strong enough to set aside the provision of 
the Charter. It is now not at all certain that the tendencies will 


not prevail. 


Vv 


The most striking modification of the law of the UN is the resolu- 
tion of the General Assembly called “Uniting for Peace,” adopted 
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on November 3, 1950. Like the implementation of Article 51 
by defense treaties and the resolutions of the Security Council in 
the Korean crisis, the resolution “Uniting for Peace’’ aims at 
evading the rule of unanimity of the great powers and at establish- 
ing a kind of collective security system outside the jurisdiction 
of the Security Council. According to this resolution, the General 
Assembly shall recommend to members of the UN that collective 
measures be taken if the Security Council, because of lack of 
unanimity among the permanent members, fails to exercise its 
primary responsibility for the maintenance of international peace 
in any case where there appears to be a threat to the peace, and, 
in case of a breach of the peace or act of aggression, to take meas- 
ures involving the use of armed force. According to Article 11, 
paragraph 2, of the Charter, the General Assembly, if it is of the 
opinion that enforcement action is necessary on a question under 
its consideration, shall refer this question to the Security Council 
without making a recommendation. But according to the word- 
ing of Article 10, the General Assembly is authorized to make 
recommendations on all questions within the scope of the Charter. 
Hence it is possible to interpret Article 11 as modified by Article 
10. This means that the General Assembly is authorized to recom- 
mend to members that enforcement action be taken. But it is 
also possible to interpret Article 10 as modified by Article 11, 
which means that the General Assembly has not the power to 
recommend to members that they take enforcement action. 

As in so many cases, the wording of the Charter allows con- 
tradictory interpretations. If it is considered a fundamental postu- 
late of correct legal technique to avoid, in the framing of a legal 
instrument, the possibility of contradictory interpretations, the 
Charter is, from this point of view, the most objectionable legal 
instrument ever framed in the history of international law. If, 
however, ambiguity or flexibility is regarded as an ideal of legal 
technique, the Charter is the most ideal instrument. But what- 
ever interpretation of Articles 10 and 11 may be possible from 
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their wording, it can hardly be denied that enforcement action 
initiated by the General Assembly does not correspond to the 
ascertainable intention of the framers of the Charter. Their 
idea was to establish the Security Council as the only enforcement 
agency, and the General Assembly, in questions relating to inter- 
national peace, only as a “forum for discussion and debate.” The 
enforcement actions to be taken within the system of collective 
security were—according to the intention of the framers of the 
Charter—not to be directed against one of the great powers. To 
confer upon the Assembly the power to initiate enforcement 
action for the maintenance of international peace, and thus open 
the possibility of directing enforcement action even against one of 
the five great powers, which have no veto right in the Assembly, 
constitutes a radical change in the structure of the UN as en- 
visaged by its founders. 

In consequence of the new power conferred on the General 
Assembly, the resolution “Uniting for Peace’’ recommends to the 
members of the UN that each member maintain within its national 
armed forces elements so trained, organized, and equipped that 
they can promptly be made available for service as a United 
Nations unit or units upon recommendation by the General As- 
sembly. It is evident that in this respect the resolution tries to 
create a substitute for the special agreements which, according 
to Article 43, shall be concluded between the members and the 
Security Council for the fulfillment of the members’ obligation to 
place contingents of their armed forces at the disposal of the 
Security Council. The resolution “Uniting for Peace” further- 
more establishes a Peace Observation Commission and a Collective 
Measures Committee, and requests the Secretary-General to ap- 
point, with the approval of this Committee, a panel of military 
experts who can be made available on request of member states 
that wish to obtain technical advice regarding the organization, 
training, and equipment of the elements of their armed forces 
to be made available for service as United Nations units. This 
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panel of military experts is intended to be a substitute for the 
Military Staff Committee established by Article 47 of the Charter, 
the activity of which has been blocked by the lack of unanimity 
among the five great powers. 

Clearly the resolution ‘‘Uniting for Peace” regulates the coercive 
machinery of collective security in a way totally different from 
that prescribed in Chapter VII of the Charter. Even if it were 
possible to show that all these innovations are compatible with the 
wording of the Charter, it would be foolish not to be aware that 
the UN under the resolution ‘Uniting for Peace’’ assumes the 
character of an international organization quite unlike that which 
the framers of the Charter had in mind. The system of collective 
security established by the resolution is much closer to that 
established by the Covenant of the League of Nations than to that 
intended by the framers of the Charter. In some respects it lags 
even behind that of the Covenant, for not only the taking of en- 
forcement measures involving the use of armed force, but also the 
taking of enforcement measures not involving the use of armed 
force by the members, is not obligatory, since both types of 
measures can be merely recommended by the General Assembly. 
In other respects, however, the resolution “Uniting for Peace” goes 
beyond the Covenant, inasmuch as the power to decide whether the 
conditions exist under which enforcement measures may be taken 
is not left to the members, as under the Covenant; it is the General 
Assembly, an organ of the UN, which, under the resolution 
“Uniting for Peace” though not under the Charter, has the power 
to determine the existence of a breach of the peace or act of 
aggression. On February 1, 1951, the General Assembly made use 
of this power by declaring Communist China guilty of an act of 
aggression in Korea. Last but not least, the General Assembly 
can adopt its resolutions by a majority vote, whereas in the League 
of Nations the principle of unanimity of all the members prevailed. 
But the radical centralization of the collective security system, 
that great advance that the framers of the Charter intended to 
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achieve above and beyond the Covenant, has been abandoned, and 
had to be abandoned because the rule of the unanimity of the 
great powers, the core of the Charter, did not work. 


Viewed in retrospect with an eye on the Charter, the imple- 
mentation of collective self-defense by regional arrangements, the 
decisions of the Security Council in the Korean crisis, the reap- 
pointment of the Secretary-General ~by the General Assembly 
without recommendation of the Security Council, and the General 
Assembly resolution “Uniting for Peace’ may be regarded in some 
respects as violations of the old law of the UN. In terms of the 
future, however, they may be regarded as the beginning of a new 
law of the United Nations. 











MINORITY UTILIZATION PRAC- 
TICES—RATIONAL OR 
SENTIMENTAL? 


BY JOHN HOPE 11 


Wi ace a Negro—or a Jew or an Oriental—is hired, will the 
other workers quit? Will the union “‘squawk,’’ quietly obstruct, 
or co-operate? Can minorities “make the grade’”’ if they get a 
chance? Do they “carry a chip on their shoulders’? What about 
the customers—will their trade be affected? Does the employer 
shape his policies and make his decisions with regard to the em- 
ployment and placement of minorities on the basis of facts, 
validated experiences, the “prevailing practice” principle, local 
custom and tradition, or his own personal attitude? Or does he 
consider the objective body of unified information on the subject 
much as he would to determine his production, sales, or advertis- 
ing policy? 

There is a definite need for accurate answers to these and 
related questions in the circumstances in which businessmen in 
the United States find themselves at this time. About 50 millions 
of our population are members of some minority group. In one 
way or another, these persons feel the pinch of differential oppor- 
tunity and treatment in certain industries and in some sections of 
the country. At the same time, industrial activity stands at record 
levels generally and the normal labor force is virtually fully 
employed. But the pressing demands for consumer and capital 
goods for domestic growth and foreign rehabilitation—plus the 
swelling demand for the tools of defense—all require the ex- 
pansion of our labor supply and the full and efficient utilization 
of workers now employed. The underemployed and undermoti- 
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vated pools of qualified workers who are members of disadvantaged 
minorities present a ready source—if management will scientific- 
ally approach the problem of their utilization with the same 
profit-seeking objectivity that has always governed its search for 
greater and greater output at ever-decreasing cost. 

In an atmosphere of mounting interideological tension and 
world crisis in which there is urgent need for maximum mobili- 
zation and utilization of all productive resources, there is a grow- 
ing demand for technical “know-how” in intergroup industrial 
relations. The conscious development of this skill can strengthen 


he a weak and neglected link in the chain of economically sound 
ct, and scientific personnel relations in industry. 

° It is necessary, however, that we know the principal parties 
ut contributing to the industrial process, their relative positions in it, 
— and the roles which they may play, both individually and col- 
m- lectively, in promoting the full, fair, and harmonious utilization 
ts, of the total labor potential in the community. Their attitudes 
al and judgments in this regard bear some probing and their experi- 
he ence, difficulties, and successes require close examination. 
ct At the hub of our economic system stands the individual busi- 
is- nessman—the employer. His individual decisions set the course 

of our business activity and thus determine the state of our 
id social-economic health and strength. In the final analysis, his 
in decisions as to plans, procedures, extent, and manner of minority 
on utilization in his business establishment are reflected in the overall 
s pattern of participation of minorities in the industrial labor 

r- market. Therefore, in so far as changes in the pattern are deemed 
of necessary, they must emanate from him. This is not to deny the 
rd indirect, though frequently potent, influences which other parties 
ly may exert—unions, rank-and-file employees, customers, the general 
al public. Their influences, however, impinge upon the system as a 
he whole mainly through their effects upon the employer’s decisions. 
- Thus, effective efforts to achieve voluntary fair employment 
on practices in a community must logically begin with the individual 
ti- employer, and should “fan out” from there to encompass— 
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progressively and in order of their importance—the groups, insti- 
tutions, and agencies of which he is ‘a member. Efficient action 
also dictates that the particular employers and types of industries 
upon which such a program is concentrated be chosen in order 
of their significance, as measured by the impact of their activities 
upon the community as a whole. 

The essence of a fair utilization policy is the judicious and 
evenhanded restriction of the prerogatives of all parties to the 
productive process in such a way as to minimize, and ultimately 
to eliminate, reliance on such noneconomic attributes as race, 
religion, color, and national origin in making their respective 
choices. The relevant prerogatives of employers include those 
concerned with hiring and the manner of using workers. Those 
of unions relate to participation and protection of workers under 
their jurisdiction and, in some cases, the question of referral. A 
prerogative of individual employees of the dominant group that 
would be affected is their right to decide with or under whom 
they will work. ‘This does not imply special consideration or 
protection for workers of minority status. 

That management may face difficult problems in the day-to-day 
administration of a fair employment policy is undeniable. It is 
the purpose of this article to explore these problems, appraising 
past experience in the utilization of minority workers, and scruti- 
nizing prevailing attitudes and judgments concerning the feasi- 
bility of minority participation in the industrial process.’ 


1 The material presented is based upon the findings in two cities north of the 
Mason-Dixon line—the one a major heavy industry center of the world, the other 
engaged mainly in light industrial production and marketing. In the interest of 
brevity and because the project in the latter city was broader in scope, most of the 
facts cited will relate to the latter city. However, where there appears to be a 
significant difference between the findings in the two cities or where they appear 
to be of outstanding importance though similar, comparable data from both will 
be included. In such cases, the former city will be designated as “Heavy Town” 
and the latter as “Light Town.” The “Heavy Town” study was made during 
1946-47 and was confined to one minority, the Negro, while the “Light Town” 
study took place during 1948 and included three minorities—Jewish, Negro, and 
Japanese-American. 

Conclusions were drawn primarily from the findings of two Self-Surveys of 
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II 


One phase of the investigation was aimed at determining what 
employers felt to be the factors that influenced their minority 
utilization practices. Virtually all replies fell into one of four 
groups, which were, in descending order of importance, “appli- 
cants not qualified for the job,” “objections of other employees,” 
“objections of customers,” and “‘objectiotis of unions.” But from 
81.4 to 100 percent of the firms reporting upon the Jewish minority 
stated that none of these difficulties were encountered in employ- 
ing Jews; 57.8 to 88.6 percent of those reporting on Negroes made 
the same admission with regard to them; and from 80 to 95.7 
percent of those reporting on Japanese-Americans indicated that 
these problems did not exist in their employment. With regard 
to both Jews and Negroes, the most frequently reported obstacle 
was the lack of qualification for the job, and next, the objections 
of other employees. In the case of Japanese-Americans, objections 
to their employment came first from other employees and second 
from unions. On all counts the employment of Negroes was 
impeded more than that of either of the other minorities. In 
short, at least 80 percent of the firms reporting found no difficulties 
Human Relations in industry and in labor organizations in the two cities, conducted 
under the technical supervision of the author. The methods used, the nature of 
the participating personnel, and the objectives sought were essentially the same in 
both cities, though the coverage differed. 

The data were obtained from questionnaires mailed to virtually all employers, 
except those employing fewer than 100 persons; of this latter group, for practical 
reasons only a sample was taken. Guided interviews were conducted with policy- 
making or top personnel officials of the major firms in each main category of 
industry as revealed in the records of the state employment service offices. This 
group was made up of the larger firms in each of these categories, with a few 
added because of other criteria of significance to the local community, for example, 
strategic position in the major industries of the community, leadership potential 
among business groups, employment of a large number of one or more of the 
minorities being studied. 

Personal home interviews were conducted with a random sample of the principal 
wage earners in covered industries, chosen from within census tracts to include 
members of the majority and minority groups from areas representative of the 
various economic levels in these communities. The accuracy of the stratification 


of this sample was limited by lack of information and by the fact that it was 
necessary to rely on volunteer unpaid interviewers, who were, however, carefully 
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in utilizing Jewish or Japanese-American workers, while roughly 
60 percent or more of them found no difficulty in employing 
Negroes. 

The magnitude of the problem of utilizing minorities in “Light 
Town” seemed to vary directly with the intensity with which 
the various groups felt their minority status. This was particularly 
apparent in comparing percentage figures on the position of 
Negroes and Jews.? From two to three times as many employers 
saw obstacles in hiring Negroes as in hiring Jews. While 42.2 
percent of them felt that Negro applicants were not qualified, only 
18.6 percent had similar views concerning Jewish applicants. 
Of the employers reporting on Negroes 39.2 percent felt that 
other employees would object, whereas only 11.8 percent antici- 
pated such opposition to Jewish applicants. Similarly, 21.6 per- 
cent believed customers would object to Negroes and 7.1 percent 
were of the same opinion with regard to Jews. Only 11.4 percent 
anticipated an objection to Negroes by the union, but none felt 
that the union would oppose their use of Jewish employees. 

With regard to the most frequently cited difficulty—lack of 


selected from persons having some formal training or practical experience in 
field research. 

In “Heavy Town,” of the business firms canvassed by mailed questionnaires, 174 
or 25 percent replied. The 303 industrial workers interviewed were 192 Negroes 
and 111 whites distributed widely over the city. Thirty-four detailed personal 
interviews were obtained from the largest and strategically most important firms, 
including those hiring a large number of Negroes. 

Questionnaries were mailed to 1,300 business establishments of all types in 
“Light Town.” Useful replies were received from 523 firms or about 40 percent of 
those queried. Guided interviews were obtained from 55 of the major firms and 
272 individual interviews from the principal wage earners representative of the 
majority as well as minorities among them. 

In both studies information was obtained from labor organizations by methods 
similar to those used in studying the employers. These data were not used in this 
study, but the results obtained have served to verify, and in some cases emphasize, 
facts stated herein. 

2 With regard to Japanese-Americans, the highly selective nature of the group 
that settled in “Light Town” after the war, the enlightened recruitment program 
initiated in their behalf, and the relatively small size of this group as compared with 
the others make direct comparison with the two older minorities somewhat 


hazardous. 
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qualification for the job—it is not clear what employers mean 
by this statement. It is even less certain that it can be applied 
with validity to all members of any minority group. In the 
absence of the most efficient and objective methods of screening 
and selection, an employer or placement officer who carries racial 
stereotypes in his mind is likely to disqualify an entire minority 
from consideration for certain jobs. The prejudices they harbor 
thus operate to conceal the actual qualifications of minority 
applicants, thereby confirming for them the validity of their 
stereotypes. The result is either the exclusion or improper place- 
ment of members of minority groups. In view of the fact that 
there can be scientific nondiscriminatory screening of all em- 
ployees, the alleged lack of qualification in minority groups as a 
whole makes little sense.* 

As for the pressures from “other employees,” the attitudes 
expressed by a random sample of white gentile workers tend to 
support the view that the great majority of such workers do not 
actively object to working with members of minority groups. 
Individual employees were asked the following question: ‘““Would 
you object to working with a member (or group) of any of the 
minorities listed below [Jewish, Negro, and Japanese-American] 
if the person (or group) in question were unquestionably qualified 
for his job: (1) if his job classification were below yours? (2) 
if it were the same as yours? (3) if it were higher than yours? ” 

With one exception, for all job levels and all minorities, 80 
percent or more of the white gentile workers reporting registered 
no objections. More specifically, with regard to the same job 
classification, 83.3 percent of the white gentile workers reporting 
were not averse to working with Jews, 79.8 percent to working with 
Negroes, and 75.6 percent to working with Japanese-Americans. 

There is also abundant evidence from the wartime FEPC 


3 It is true that because of the small number of the minorities in the total 
labor supply and the inferior training opportunities available to them, the 
employer may find fewer of a given minority per 100 applicants tested who are 
qualified for a given job than of the majority. This is not, however, a valid 
reason for denying an opportunity to those of the minority who are qualified. 
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experience that the small vociferous group of prejudiced employees 
is frequently confused with the large body of white gentile workers, 
the majority of whom tend to be quiet on the subject. Many of 
these were neutral and thus preferred simply to “keep out of 
trouble.” It was repeatedly demonstrated that if management is 
firm in its determination to apply a fair employment policy, these 
employees are likely to accept its ieadership. But in the absence 
of such positive leadership, the rank-and-file is prone to follow 
passively the small militant core of antiminority workers. 

In order to obtain a more intimate picture of the situation, 
personal interviews were conducted with executives in charge of 
personnel problems in the most important and representative 
group of business establishments. ‘The interviews sought to 
determine the sources of the obstacles encountered and the 
methods by which the employers attempted to resolve them. At- 
tention was directed primarily to problems of hiring and promot- 
ing. 

About fifty such firms were interviewed in “Light Town.” It 
is significant that 75 percent or more of these firms stated that they 
experienced no difficulties in hiring, while at least go percent 
reported none in promoting minority workers. Of 28 firms 
reporting on the Jewish minority, only one indicated difficulties 
in hiring; of the 30 reporting on Negroes, 23.3 percent had such 
difficulties; of 22 firms, 18.2 percent had difficulties in hiring 
Japanese-Americans. A considerably larger proportion of non- 
manufacturing than of manufacturing establishments indicated 
problems in the hiring of any minority workers. 

As sources of opposition to initial hiring, other employees and 
supervisory personnel figured most prominently, with union and 
customer opposition of lesser importance. No firms reported op- 
position to employment of Jews but one reported other employees 
opposed to their promotion. With regard to the employment of 
Negroes, there were five reports of opposition from other em- 
ployees, two from supervisory personnel, and one each from 
customers and international union. The latter two objections 
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occurred in nonmanufacturing firms. Two firms reported oppo- 
sition to upgrading of Negroes—one from other employees and 
the other from supervisory personnel. The objections to the 
employment of Japanese-Americans were evenly distributed, one 
each coming from customers, local union, other employees, and 
supervisory personnel. All except the local union objection came 
from nonmanufacturing concerns. There was no opposition to 
promotion of Japanese-Americans. 

It may be concluded, on the basis of both questionnaires and 
interviews, that industrial leaders who have lagged behind in 
utilizing minorities believe that their decisions have been influ- 
enced mainly by the objections and prejudices of their employees 
—both rank-and-file and supervisory personnel. Only to a lesser 
degree do they feel the pressure of customers and unions. There 
is, however, reason to believe that the quantitative significance 
of the objections of individuals is overestimated by some em- 
ployers. As has been indicated above, a highly vocal but numeri- 
cally small group can create a false impression of dissent, and 
whether its opinions represent the body of employees as a whole 
can be determined only by careful on-the-spot observation when 
an incident occurs. Indeed, a small segment of employers may 
even use this apparently general objection as a rationalization for 
their own personal biases. The individual employer must face 
this squarely if he seeks a truly objective basis for his entrepre- 
neurial decisions. 

At the same time, the impact of union objections may be 
underestimated, on occasion appearing to the employer as mere 
individual rank-and-file opposition. International unions gener- 
ally subscribe to a policy of nondiscrimination, but, all too fre- 
quently, actual practices do not measure up to statements of 
policy. Very few locals would officially take a discriminatory 
position in matters affecting minorities.* Officials of locals, how- 

4 Only eighteen internationals systematically exclude Negroes from membership; 


five others segregate them into auxiliaries (Florence Murray, ed., Negro Year Book, 
1949, New York 1949, pp. 162-63). 
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ever, may achieve by indirect means a neutral or discriminatory 
result through the attitudes they convey to their membership, 
either by off-the-record statements or by avoiding action when 
discriminatory practices are brought to their attention.> Some of 
the company officials interviewed reported that unions had directly 
obstructed the administration of their nondiscriminatory policy. 
Others indicated surreptitious opposition to such policies by ap- 
parently neutral unions. Others, however, described the role of 
union locals in facilitating the effective implementation of such 
policies. In all fairness, it must be emphasized that the great 
majority of unions were not found to be obstructive and that 
several very important unions actively and militantly fostered fair 
employment practices in the establishments where they had bar- 
gaining rights. 

Probably the most significant observation that can be drawn 
from this effort to ferret out and identify the pressures exerted 
on employers against the utilization of minorities is that the great 
majority of employers were encountering no real difficulties. In 
most cases, the opposition they felt did not come from organized 
groups strong enough to challenge the policies of a determined 
management. With few exceptions, unions held a _ political 
position that would virtually force them to support rather than 
oppose any employer who tried actively to implement a nondis- 
criminatory employment policy. 


III 


Having considered some of the problems allegedly involved in the 
industrial utilization of minorities, we can now turn our attention 
to the experience of those employers who have hired Negroes, 
Jews, and Japanese-Americans and their appraisals of such em- 
ployees as productive units of labor. 


5 Under all state FEPC Acts, nondiscriminatory employers have protection against 
unions’ discriminatory acts which hamper their operations. Protection against the 
obstructions of individual employees is provided for under the New York and New 
Jersey Fair Employment Practice Acts. It is unlawful for employees to refuse to 
work with other persons because they are members of minority groups. 
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In the light of the inequities in training and employment 
opportunities betwen the dominant and subordinate groups of 
industrial workers, it is reasonable to expect that among the 
disadvantaged groups there would be abnormally high labor 
turnover and absentee rates, low productive efficiency as com- 
pared with other workers, less initiative and industriousness, and 
poor deportment on the job. Data of this nature are most difficult 
to obtain, but the limited information available does not support 
these expectations. 

According to the replies of workers interviewed in “Light 
Town,” the median number of jobs held during 1946 by white 
gentiles was 0.58; by Jews, 0.65; and by Negroes, 0.63. Likewise, 
85.6 percent of all white gentile workers reporting, 76.9 percent 
of all Jews, and 79.3 percent of all Negroes had only one job 
during 1946. Of the most disadvantaged group only 6.3 percent 
fewer than of white gentiles kept the same jobs throughout 1946 
in “Light Town,” while in “Heavy Town” 13.4 percent more 
Negroes than whites kept the same job. In 1945, 79.3 percent of 
the whites and 93.3 percent of the Negro industrial workers in 
“Heavy Town” had only one job. 

On the other hand, the differences between the average number 
of jobs held by majority and minority groups in the two cities for 
similar periods of time were negligible—o.o5 in “Light Town” 
and 0.04 in “Heavy Town.” The median number of jobs held in 
the latter city during 1945 by whites was 0.52 and by Negroes, 
0.56. The median tenures of the jobs held that year by the 
separate groups in “Light Town” were as follows: white gentiles, 
2.4 years; Jews, 2.2 years; and Negroes, 2.1 years. For the jobs 
held prior to the current job, the median tenures were as follows: 
white gentiles, 1.5 years; Jews, 1.5 years; and Negroes, 2.1 years. 
In “Heavy Town,” the average job tenure for whites was 6 years 
and that for Negroes, 4.2 years. 

In order to obtain a rough index of absenteeism, the workers 
interviewed in “Light Town” were asked how many working 
days they had missed during 1946. The median number of days 
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missed by white gentiles was 10.3 days; by Jews, g days; and by 
Negroes, 7 days. In “Heavy Town,” between V-J Day and the 
beginning of 1946, the average for whites was 0.78 of a day and 
that for Negroes, 0.17. 

To complete the picture of work habits, employers who had had 
experience with members of a minority group were asked: “How 
do employees who are members of the minorities compare with 
white [gentile] employees in the same general levels of skill with 
regard to the attributes or characteristics listed below?” ® 

As may be seen from the following figures, the minorities were 
judged to be the equal of or superior to competing white gentiles 
with regard to each of the criteria used, except initiative, by at 
least go percent of the firms reporting. These included the larger 
firms in each industry and some of strategic importance though 
small. 

% of Reporting Firms 


No. of Firms Rating Minorities as 
Reporting Satisfactory or Better 


Absenteeism 32 91% 
Labor turnover 31 go 
Tardiness 31 97 
Deportment on the job 34 97 
Initiative 33 88 
Diligence, or industri- 

ousness 33 gl 


To obtain the employers’ views as to the level of efficiency 
attained by minority workers in “Light Town,” the following 
question was asked of all employers reached by mailed question- 
naire: “How have members of each of the important minority 
groups employed by you proved with respect to efficiency?” Of 
165, firms replying with regard to the Jewish minority, 97.6 
percent judged them to be average or above average; 79.7 percent 
of the 123 firms reporting on the Negro group and 97.0 percent 
of the 66 firms reporting on Japanese-Americans gave like ratings. 


6 The minorities (Jews, Negroes, and Japanese-Americans) were to be rated 
collectively with regard to each of these as same, more satisfactory, or less satis- 
factory than white gentile employees. 
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In reply to a similar question asked of the major firms interviewed 
in the same city, at least 80 percent of all firms replying with 
regard to each of the minorities designated them as of average 
or above average efficiency on the job; 85.3 percent of the 34 firms 
reporting on Jews, 81.8 percent of the 33 firms reporting on 
Negroes, and 82.6 percent of the 23 firms reporting on Japanese- 
Americans offered information to this effect. ‘Thus, it may be 
concluded on the basis of testimony from employers in a wide 
variety of industries—large and small—that more than 80 percent 
of those reporting judged all three of the minorities to be average 
or above average in the efficient performance of their duties. 

Because employers do, in actual fact, draw comparisons between 
their white gentile employees and members of various minorities 
as to efficiency, the following question was asked in interviews 
with leading employers: “‘How do members of these minority 
groups compare with white [gentile] workers in similar occupa- 
tional levels?” It was found that go percent of all firms reporting 
judged all three of the minorities to be just as satisfactory as or 
more satisfactory than their white gentile employees similarly 
occupied. Of the employers reporting on the efficiency of Jewish 
employees, 96.7 percent considered them just as satisfactory as 
white gentiles or more so. Similar judgments were expressed 
about their Negro employees by 90.3 percent and concerning 
their Japanese-American workers by all employers. Again, it may 
be concluded that 80 percent of all firms reporting with regard to 
the efficiency of minority employees considered them at least 
average and at least as satisfactory as similarly occupied white 
gentiles. The rating of the Negro was somewhat lower than that 
of Jews and Japanese-Americans. 

This conclusion is applicable to “Heavy Town”’ with one slight 
exception. Of the major firms in “Heavy Town” 70 percent, as 
compared with 82 percent in “Light Town,” believed their Negro 
employees to be average or above average in efficiency. On the 
other hand, the ratings of all firms in these two cities on the same 
matter were virtually identical, that is, 79.7 percent for “Light 
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Town” and 79.6 percent for “Heavy Town.” Similarly, compared 
with go.3 percent of the employers in the former town, 87.5 per- 
cent of those in the latter considered their Negro employees as 
efficient as or more efficient than their employees of the majority 
group. 

Because of the co-operative nature of the productive process 
and the necessity for internal harmony among the employees of 
a business establishment, the technical efficiency of a worker— 
though an indispensable element—is usually not sufficient to 
qualify him completely as a satisfactory employee. The employer 
usually wants to know how he can “get along with other workers.” 
Thus, it seemed important that both the employers and individual 
workers be asked how the minorities working in their plants and 
within their departments, respectively, get along with other 
workers. ‘The employers were asked to rate as satisfactory, fairly 
satisfactory, or unsatisfactory each of the minority groups on this 
basis. Over 80 percent of all firms reporting on the minorities 
considered them satisfactory. Of the 172 firms replying with 
regard to the Jewish minority, 88.4 percent judged them to be 
satisfactory; the same verdict was given by 81.1 percent of the 
127 firms reporting on Negroes and 92.9 percent of the 70 firms 
reporting on Japanese-Americans. Jews were considered un- 
satisfactory by two firms (1.2 percent); Negroes by five firms (3.9 
percent); and none considered Japanese-Americans definitely 
unsatisfactory. 

The judgments of .white gentiles with regard to their Jewish 
and Negro coworkers, as determined from personal interviews, 
were essentially the same. The following question was asked of 
them: ‘How well do members of the various minority groups. . . 
which work in your department (or other work units) get along 
with other workers (the majority of workers)?” Approximately 
80 percent or more of the responding white gentile workers con- 
sidered each of the minorities satisfactory or very satisfactory. 
Specifically, this rating was given to the Jewish minority by 85.4 
percent of the 123 who responded; to the Negro group by 84.6 
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percent of the 130 replying; and to the Japanese-Americans by 
78.9 percent of the 52 reporting. Thus, in the opinion of 80 per- 
cent or more of both employers and employees who have worked 
with them, the minorities can get along satisfactorily with other 
workers on the job. 

On the basis of the evidence obtained in this investigation, it 
may be safely stated that the prevailing stereotypes applied to the 
minorities have no firm basis in fact. 


IV 


We turn now to a consideration of the judgment of personnel 
executives as to how and where the minorities may be prudently 
employed in their plants and to what extent and in what circum- 
stances they may be promoted or upgraded. In interviews with 
policy-making executives and top personnel administrators of the 
leading firms, the following question was asked: “If on the basis 
of your experience, you were commissioned to shape the policy of 
your company governing the utilization of minority groups, or a 
company in the same industry, under the currently existing local 
circumstances, what would be your attitude toward the personnel 
practices listed below [See Table 1] which might be influenced 
by such a policy? (Designate in the appropriate spaces below 
either for, against, or neutral.)” 

As may be readily seen from the table, more than go percent of 
the firms reporting in “Light Town” were not against using the 
services of either the Jewish, Negro, or Japanese-American workers 
in unskilled, semiskilled, or skilled occupations. One firm objected 
to employing Jews and two to Negroes at one of the occupational 
levels. All objections to Negroes were among the nonmanu- 
facturing firms while the single objection to Jews was found among 


manufacturing firms. 

Of the firms reporting their attitudes toward the use of the 
minorities in supervisory capacities, roughly 80 percent or more 
were not opposed to so using any of the minorities provided they 
did not supervise white gentile workers or provided they super- 
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Table 1. PERCENT OF INTERVIEWED FirRMS Not OPpposED TO EMPLOYMENT 
OR PROMOTION OF MINORITIES, 1947 ® 





% of Firms in 
% of Firms in “Light Town” “Heavy Town” 





Not Opposed Regarding Not Opposed 
Jews Jap-Amers. Negroes Regarding Negroes 
EMPLOYMENT AS: 
Service workers 100.0% 100.0% 95-7% 88.5% 
Unskilled workers 95.0 100.0 95-5 96 4 
Semiskilled workers 100.0 100.0 92.3 100.0 
Skilled workers 100.0 100.0 91.7 100.0 
Supervisory personnel 
Over groups of same race, 
religion, nat’l origin 100.0 100.0 77.8 88.9 
Over groups excl. white 
gentiles b 100.0 94.1 80.0 
Over groups incl. white 
gentiles b 99.9 77-3 45.8 43-7 
Administrative or pro- 
fessional personnel 
Over groups of same race, 
religion, nat’l origin 100.0 86.7 82.4 83.3 
Over groups of nonwhite 
gentiles b 100.0 90.9 72.2 
Over mixed groups 87.5 77-3 50.0 28.6 
Office (clerical) workers 94.7 94.1 61.9 63.7 


UPGRADING OR PROMOTION TO: 
Jobs or depts. specifically 


open to partic. minority 100.0 100.0 88.2 100.0 
Job status not superior to 

white gentiles in same 

group b 93-3 92.9 84 6 100.0 


Any job in the plant 69.2 69.2 40.0 
Job within limit of 

numerical quota set for 

partic. minority 92.3 92.3 83.3 





a Each percentage figure is the sum of the percentages of all firms reporting 
which were neutral and for regarding the use of minorities in certain job capacities, 
and are assumed to indicate at least an absence of objection. 

b For “Heavy Town,” read “whites” in place of “white gentiles.” 
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vised only persons of like race, religion, or national origin. This 
attitude was even more strongly apparent in “Heavy Town.” In 
“Light Town,” 75 percent or more of the firms were not opposed 
to Jews or Japanese-Americans as supervisors of white gentile 
workers, while 46 percent indicated no objection to Negroes in 
such positions. Only two firms objected to Jews as supervisors 
over white gentiles, thirteen to Negroes, and five to Japanese- 
Americans. The objections of firms to Negroes as supervisors 
over both whites and nonwhite workers was greater among non- 
manufacturing than among manufacturing firms. 

The attitudes toward the use of minority personnel in adminis- 
trative and professional categories were much like those ex- 
pressed with regard to their employment in supervisory capacities. 
Of the firms reporting, at least 72 percent were not opposed to 
accepting members of any of the minorities in such jobs, provided 
they would not have authority over white gentile employees, while 
50 percent or more of them expressed no opposition to giving the 
incumbents of such jobs administrative authority in mixed groups 
including white gentile workers. Least objection to their use 
in mixed administrative groups was expressed toward Jews, 87.5 
percent of the firms expressing no opposition; 77.3 percent ex- 
pressed similar feelings with regard to Japanese-Americans, and 
50 percent with regard to Negroes. The percentage of firms 
unopposed to Negroes in administrative or professional jobs was 
much smaller in “Heavy Town,” amounting to only 28.6 percent. 
The objection to Negroes and, to a lesser degree, to Japanese- 
Americans as supervisors of white workers and over persons out- 
side of their particular groups, respectively, was somewhat greater 
in nonmanufacturing than in manufacturing firms. 

With regard to their use in clerical occupations, more than 60 
percent of the firms reporting were not opposed to any of the 
minorities. However, the opposition to employing Negroes in 
this capacity was considerably greater than that toward the other 
two groups. There was slightly less objection to Jews and 
Japanese-Americans in nonmanufacturing than in manufacturing 
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firms, while there was no such difference in attitude between the 
two types of industry with regard to Negroes. 

Of all firms reporting, about 70 percent were not opposed to 
upgrading or promoting Jews and Japanese-Americans, without 
discrimination, to any job in their plants for which workers in 
these groups were qualified and for which they had sufficient 
seniority. Only 40 percent, however, were similarly disposed to 
the promotion of Negroes on this basis. The strongest objection 
to the nondiscriminatory promotion of Jews and Negroes came 
from nonmanufacturing firms, 66.7 percent of them opposing 
promotion of Jews on this basis, and all of them opposed to this 
policy with regard to Negroes. Of the manufacturing firms re- 
porting, 80 percent were neutral or favorably disposed toward 
unlimited promotional opportunities for Jews, 60 percent for 
Negroes, and 66.7 percent for Japanese-Americans. Of all the 
firms reporting, 80 percent or more were not opposed to the 
upgrading of any of the minorities so long as they did not acquire 
job status above that of white gentiles within their work groups. 

It may be concluded, therefore, that in the opinion of those 
responsible for the employment and placement of the three 
minorities under consideration, there was little opposition to the 
use of Negroes, as well as of Japanese-Americans and Jews, at 
occupational levels up to and including skilled work. With 
regard to these classifications, virtually all objections were con- 
fined to nonmanufacturing firms. Furthermore, 75 percent or 
more of the firms did not object to employing any of the three 
minorities as supervisors or administrative and_ professional 
workers provided that these workers would not be directing white 
gentile workers. Also, 75 percent or more of the firms reporting 
expressed no objection to the supervision of white gentile workers 
by Jews or Japanese-Americans, though only 46 to 50 percent 
expressed similar attitudes with regard to the supervision of 
white workers by Negroes. There was little objection to Jews 
or Japanese-Americans as clerical employees, but objection to 


Negroes was appreciable. 
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Employers as a group seem reluctant to submit any white gentile 
to direction from or to a lower job status than any worker in his 
job situation who is a distinguishable member of a minority group. 
The greater the intensity of minority status attached to a particu- 
lar group the greater this reluctance. —The fundamental objection 
does not appear to be the attainment by a member of a minority 
of any particular job level per se but to his employment in any 
job level which places him above any member of the dominant 


group. 


Vv 


If fair employment practices are to be achieved in a community 
without access to FEPC legislation, employers must participate 
rationally and in good faith as entrepreneurs—not simply as indi- 
vidual civic “do-gooders.” ‘They must establish their minority 
policies upon an adequate body of verified fact and of carefully 
determined value judgments based on objective criteria. They 
must preplan the techniques and machinery by which such policies 
are to be implemented and provide for the periodic audit of 
achievements on the part of those designated to put such policies 
into practice. 

The obstacles to full utilization of minorities were found to be 
greatly magnified by employers, for the great majority had experi- 
enced no real difficulties in their employment. Such opposition 
as was apparent did not stem from organized groups which could 
muster sufficient strength to challenge the policies of a determined 
management. 

The judgments of employers and workers alike who had been 
in contact with minority workers repudiated widely held stereo- 
types. About four out of five firms and white gentile workers 
judged the minorities to be normal in respect to efficiency on 
the job, ability to get along with others, absenteeism, turnover, 
tardiness, deportment, initiative, and diligence. 

And yet, when policy-makers were asked how they would 
employ the labor power of qualified workers who happened to 
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have the noneconomic attributes of certain minority groups, they 
expressed reluctance to place such labor units in supervisory 
capacities where they would give direction to any members of the 
white gentile group. This reluctance varied directly with the 
intensity with which the minority felt its disadvantaged status. 
Similar taboos were apparent in the placement of the workers in 
white-collar office jobs. 

It is abundantly clear from this analysis that minority utiliza- 
tion patterns, where developed, without coercion, by employers 
themselves, are not determined by the rational decisions of single- 
minded profit seekers. In addition, they are influenced by a 
mosaic of irrational sentiments which impinge upon them as 
individuals who live with other people, in communities, who wish 
not simply to be wealthy but to be liked. What has happened 
to the dynamic, trail-blazing American businessman who coolly 
makes his plans for the long as well as the short run with one 
objective—to maximize his profit? 
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THE RIGHT TO PRIVACY 


BY HOWARD B. WHITE 


I 


‘. recent years the expression “right to privacy” has leaped from 
decisions of the Supreme Court, where it has a long and meaning- 
ful history, to more popular literature. The precise meaning of 
the phrase has differed in different contexts, but there need be 
no contradiction in the several uses. The American courts have 
used the phrase chiefly in connection with the Fourth Amendment 
and its protection against unreasonable searches and seizures, the 
right to privacy pertaining specifically to the immunity of man’s 
belongings from the arbitrary acts of officials. Its most famous 
use in recent times, however, was in an article by Samuel D. 
Warren and Louis D. Brandeis, published in the Harvard Law 
Review in 1890, which demanded statutory protection against 
unsought publicity. The protection proposed was not against 
the state but against elements in society, and it was generally 
restricted to the private man, recognizing that some persons had 
renounced the right to live their lives screened from public 
scrutiny. In the campaign waged chiefly by the New Yorker 
magazine more than a year ago against the loudspeakers in Grand 
Central Terminal, the “right to privacy” referred to a right 
quietly to congregate in public places and enjoy one’s own reflec- 
tions and the conversation of one’s friends. 

The three uses have this in common. They refer to a right 
which the law may help to protect, a right against the unwarranted 
intrusion upon a sphere of life. The intrusion may be official or 
unofficial; we tread ground familiar to every reader of John Stuart 
Mill when we note that one can be almost as serious an intrusion 
as the other. The individual may be powerless to resist, as in the 
case of search and seizure or he may with great difficulty protect 
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himself from intrusion—by not going to Grand Central Station 
or not answering the doorbell. Whatever the differences, implicit 
in all the protests on behalf of the right there is a broader prob- 
lem. A “right to be let alone,” + as Warren and Brandeis called 
it, means more than to have one’s papers secure from official 
scrutiny or one’s photographs reserved for one’s friends. It means 
a right to choose a way of life in which sequestration is possible, 
and it means that that choice is in some way acceptable to liberal 
society, a good choice. It means the association of what may be 
distinct things: the private sphere as against publicity, the private 
life as against the public life, and a private task as against a public 
task. In that association there must be something so valuable that 
it can represent a “right against the world,” or the “most com- 
prehensive of rights” as Brandeis called it.? 

Continued search for such an association is clearly difficult. 
When Warren and Brandeis wrote, they referred to the law. It is 
the object of this paper to consider the problem in constitutional 
law and in the social sciences as preliminary to a more theoretical 
inquiry and a cursory discussion of the problem in the history of 
political philosophy. ‘That inquiry too must be preliminary. 
Since it involves a search for the ground on which a right to be 
let alone can be considered a right against the world, it demands 
broader conceptions of privacy and of rights. It demands the 
raising of questions which are not answered and may not be 
answerable; and it demands a presentation that is, in one sense, 
tentative. 

Since I have no desire to dodge responsibility by hiding behind 
the claim that a study is “tentative,” it may be better to explain. 
It seems to me that the problem of privacy is primarily a problem 
of the nature of political obligation. Of course, the political 
ground need not be the only ground of a “right against the 
world.”” It is safe to speak of it, however, because, if privacy is 

1Samuel D. Warren and Louis D. Brandeis, “The Right to Privacy,” in 


Harvard Law Review, vol. 4 (December 15, 1890) pp. 193, 195. 
2 Olmstead v. United States, 277 U.S. 438, 478. 
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politically irresponsible, one important claim to such a status 
must be rejected. Since, moreover, the question of political obli- 
gation is a part of the more general question of the ‘“‘best political 
order,’ we must reject all legal or sociological approaches not as 
wrong but as incomplete. And since the inquiry as to the best 
political order is itself the premier problem of political inquiry— 
though a narrower conception of political science may challenge 
this—all those approaches to the problem which erect a high 
ground of immunity from political inquiry must also be rejected. 
This part of the thesis seems to me essential to a political treat- 
ment of privacy. The thesis is tentative, however, with regard 
to the problem in the history of political philosophy, and there- 
fore with regard to the conclusions. It is here that we have an 
interpretation which in the final analysis demands a longer inquiry 
because of the complexity of the subject, the state of historical 
scholarship at the present time, the great difficulty of discussing 
a problem in the history of political philosophy which involves 
terms not widely used in that history, and the fact that a complete 
study would involve a more thorough analysis of works treating 
the problem than either space or competence permits. 

Even a preliminary inquiry should not dim our appreciation of 
the reason for that inquiry in the society before us and the need 
to explore the problem in that society first. Four years ago, 
Professor Chafee noted that the Warren and Brandeis attempt 
to protect privacy by statutory action had failed.* It was thought 
to have failed because New York was the only state which pro- 
tected the individual from unsought publicity by legislation, and 
because the New York statute had not been conspicuously success- 
ful in affording deserved, or denying undeserved, relief. Chiefly, 
however, it had failed because the social trend was against it, and 
Chafee recommended that privacy be guarded by a reluctant 
public and the discretion of those most likely to disregard it. 
As for the social trend, there can be little doubt that Chafee is 


3 Zechariah Chafee, Jr., Government and Mass Communications, vol. 1 (Chicago 
1947) Pp- 135-38. 
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right. The right to publicity has become more highly valued 
and the right to privacy less highly valued since 18go. 

It is true that, whatever the success of the New York law, the 
Fourth Amendment, which deals with unwarranted intrusion of a 
different kind, still affords security, though technology has 
broadened the means of intrusion. Wire tapping and dictaphones 
have raised new problems. Courts have had to ask whether auto- 
mobiles could receive the same immunity as homes. Technology 
lives outside the court, and it is not surprising that it fosters 
intrusion rather than privacy. But technology affects substantive 
powers as well as procedural rights. The court still has discre- 
tion. If courts which consider pipe lines common carriers in 
interstate commerce note that in wire tapping “there is no search 
and there is no seizure,” the gap between the government and the 
citizen is necessarily widened. Thus, the questions that can be 
more far-reaching in our time than those involving actual search 
and seizure are those referring to what Justice Rutledge called 
“figurative” or “constructive” search.t The latter arise largely 
from technological change and the growth of mass communication. 
In these cases the decisions have moved, according to Rutledge, 
in variant directions. But perhaps the most important indication 
of direction is the refusal of the Supreme Court to regard wire 
tapping as search and seizure. The decision in Olmstead v. 
United States (1928) is clearly on the side of the technological 
advance against privacy. Again it was Brandeis who, in a vigorous 
dissent, tried to stem the tide: ‘““The progress of science in furnish- 
ing the government with means of espionage is not likely to stop 
with wire-tapping. Ways may some day be developed by which 
the government, without removing papers from secret drawers, 
can reproduce them in court, and by which it will be enabled to 
expose to a jury the most intimate occurrences of the home. 
Advances in the psychic and related sciences may bring means of 
exploring unexpressed beliefs, thoughts, and emotions.” ® 


4 Oklahoma Press Publishing Co. v. Walling (1946) 327 U.S. 186, 202. 
5 277 U.S. 438, 474. Compare Warren and Brandeis, op. cit., p. 195. 
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The Brandeis dissent, a classic in the literature, remains a 
dissent, and the Olmstead case has generally been followed. 
Statutes and statutory interpretation may have modified the effects 
of the decision somewhat, but, in 1941, when the Supreme Court 
had a concrete opportunity to overrule it, only a minority were 
willing. Indeed, in the opinion of the Circuit Court in the well- 
known Coplon case, Judge Learned Hand made it clear that he 
was merely enforcing the law, saying that perhaps limits would 
be set to the “immunity from wire tapping,” but that the court 
had no power to deal with that problem.® 

Although the most important trend in interpretation of the 
Fourth Amendment may refer to constructive search, cases dealing 
with actual search have been much in evidence in recent years. 
It is not my object to discuss these decisions in detail, but to note 
that, while there have certainly been variant directions, the present 
Supreme Court has been conspicuous in showing the complexity 
of the problem and the difficulty of finding a satisfactory legal 
solution. Thus, in Harris v. United States (1947), it was decided 
that a warrant to arrest was sufficient to justify search of a man’s 
entire premises and seizure of ration books illegally retained, the 
presence of the arrested party during the search being a factor in 
the decision. In 1950 the Court, in United States v. Rabinowitz, 
upheld the search of a stamp collector’s store as incidental to a 
valid arrest. An intervening case, Trupiano v. United States 
(1948), seemed to move in a different direction from the Harris 
and Rabinowitz decisions. The Court prohibited the seizure of 
an illicit distillery without a warrant when a warrant could easily 
have been obtained. The story is not a new one: slender majori- 
ties seem to be moving the Court back and forth.? 


6 Goldman v. United States, 316 U.S. 129 (see dissent of Stone and Frankfurter 
at 136); see also Nardone v. United States, go2 U.S. 379; New York Times, December 
6, 1950, p. 23, col. 3. 

7 Harris v. United States, 331 U.S. 145; United States v. Rabinowitz, 339 U.S. 56; 
Trupiano v. United States, 334 U.S. 699. See also Johnson v. United States, 333 
U.S. 10; McDonald v. United States, 335 U.S. 451; United States v. DiRe, 332 U.S. 
581; Lustig v. United States, 338 U.S. 74; Brinegar v. United States, 338 U.S. 160; 
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The uncertain state of the right to be let alone, at least as far as 
the Fourth Amendment is concerned, is indicated by the doubts 
of at least one court member. “The Trupiano case itself,” said 
Justice Black in his Rabinowitz dissent, ‘added new confusions in 
a field already replete with complexities. But overruling that 
decision merely aggravates existing uncertainty.” ® The same 
doubtful state is indicated by the sharpness of several dissents. 
“Yesterday,” said Justice Frankfurter in the Harris case, “the 
justifying document was an illicit ration book. Tomorrow it may 
be some suspect piece of literature.” ® Justice Murphy called 
attention to the resurrection of the “odious general warrant or 
writ of assistance, presumably outlawed . . . by the Fourth Amend- 
ment.” 1° And in the Rabinowitz case, Frankfurter spoke of the 
disregard for constitutional history, and deplored “fair ground 
for the belief that Law is the expression of chance—for instance, 
of unexpected changes in the Court’s composition and the contin- 
gencies in the choice of successors.”’ 14 

Without questioning the loss to the nation of Rutledge and 
Murphy, however, it is clear that the failure of the law to protect 
society from the more refined police methods which technology 
affords is only to a small degree a problem of court personnel. 
Indeed, what has been discussed here is simply the problem of 
when the warrant justifies a search as “reasonable.” Discussion 
of the broadened scope of the warrant, as in the Alien Registration 
Act of 1940, would further indicate the development of intrusion 
from the relation between political dissidence and mass communi- 


Wolf v. Colorado, 338 U.S. 25. For the basic cases dealing with privacy and 
searches and seizures, see especially Entick v. Carrington, 19 Howell’s State Trials 
1029, the classic case in 1765; ex parte Jackson, 96 U.S. 727; Boyd v. United States, 
116 U.S. 616; Carroll v. United States, 267 U.S. 132; Burdeau v. McDowell, 256 U.S. 
465; United States v. Kirschenblatt, 16 Fed 202, as well as cases cited above, especially 
the Olmstead case. See also the famous argument of James Otis in 1761, arguing 
against the Writs of Assistance (William Tudor, The Life of James Otis, Boston 1829). 

8 339 U.S. 56, 67. 

9331 U.S. 145, 163. 

10 Jbid., 183. 

11 339 U.S. 56, 68 ff. 
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cation, an intrusion against which the Fourth Amendment may 
not be particularly effective. If more kinds of literature become 
“suspect” and more persons are considered “suspect,” the question 
of whether or not the police officer takes the trouble to get a 
proper warrant helps us but little. From the point of view of 
privacy generally, such trends as the broadening of the scope of 
the warrant and the probability that law enforcement officers do 
resort to illegal search may be just as important as the fact that 
the present Supreme Court has generally moved away from the 
protections of privacy furnished by the Fourth Amendment.’ 

In presenting these citations, I do not deal with the rightness 
or wrongness of particular decisions. I do not speak here of con- 
stitutional law, but our constitutional history may help to reveal 
a broad political trend. The trend is further illustrated by the 
increased scope of the investigatory power of Congress. When 
the Senate discussed that power after John Brown’s Harper’s 
Ferry raid in 1859, even supporters of that power seemed to agree 
that it was limited to legislation. Even the broad grants upheld 
by the Court in McGrain v. Daugherty (1927), including the 
issuance of a subpoena and punishment for contempt and the 
right to inquire into any matter on which legislation might 
legitimately be had, did not include the “general power” to 
“inquire into private affairs and compel disclosure.” 1° ‘That that 
caution has become almost meaningless in recent investigations 
is known to every newspaper reader. 

The House Committee on Un-American Activities and its 
numerous imitators and competitors have invented a new legis- 
lative power, the power of exposure. That a power of exposure 
is a “general power to inquire into private affairs and compel 


12 See “Judicial Control of Illegal Search and Seizure,” in Yale Law Journal, 
vol. 58, no. 1 (December 1948) p. 144 and citations therein; Zechariah Chafee, Jr., 
Free Speech in the United States (Cambridge 1941) pp. 485-88, 518. 

18 McGrain v. Daugherty, 273 U.S. 135, 162, 173-74. See also Barsky v. United 
States, 167 Fed 241, where the Court relied on the McGrain case but not on the 
denial of the general power noted in this text. The general literature on the 
investigatory power is enormous and is not cited here. 
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disclosure” seems evident. Several chairmen and members of the 
House Committee have called attention to their function of giv- 
ing publicity to their findings. They justify themselves on the 
ground of public relations, and former Chairman Dies once stated 
that while he could not say whether or not legislation could be 
had, he did recommend exposure.’* It is safe to say generally 
that the Committee along with its allies, has worked hard to 
exploit an area of life hitherto regarded as private, and that the 
Committee does not propose to stop at legislation..*> Today, of 
course, statutes, as well as investigations, have broadened the 
power of exposure. 

It would be naive to suppose that the answer to legally author- 
ized intrusion is an appeal to traditional policies and generous 
sentiments. Even where extended invasions of men’s homes, 
goods, lives, and minds represent the grossest abuses, they may 
still be abuses inseparable from necessary powers necessarily 
broadened. The effort to befog the atmosphere of trust which 
lightens liberal society did not begin with the Subversive Activities 
Control Act of 1950. The act is simply a new entry in the race 
to see who can put out the lights first. Even before the House 
Committee on Un-American Activities began to operate, the acts 
of a ruthless and disloyal opposition made it necessary to blur the 
fine line between the public participation of the private man, 


14See Representative McCormick in 91 Congressional Record 13, 14 (1945); 
Representative Rankin in 91 Congressional Record 275; HR Report No. 1, 77th 
Congress, ist Session, 24; Martin Dies, as quoted in New York Times, February 25, 
1947, p. 11, col. 2. See also A. R. Ogden, The Dies Committee (Washington 1945) 
and citations; Walter Gellhorn, Report on a Report of the House Committee on 
Un-American Activities, in Harvard Law Review, vol. 60 (October 1947) p. 1193; 
Columbia Law Review, vol. 47 (April 1947) p. 416; article by Senator Scott W. Lucas 
in New York Times, Magazine, March 19, 1950, p. 13. Note that the Lucas resolu- 
tions would furnish procedural safeguards but would not affect the scope of the 
investigatory power itself. 

15 In 1947, Dies also called attention to the doubtful relation of the Committee 
to the Fourth Amendment, saying, “About half the things we got and used were 
seized illegally” (New York Times, February 25, 1947, p. 11, col. 2). It may also 
be noted that there is an administrative investigatory power as well as a legislative, 
and that that power also dabbles in intrusion. 
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whose opinions may be secret, and the public participation of 
the public man, whose opinions must be open. The opposition 
itself has worked hard to break down the very distinction between 
public and private by making priceless possessions of the private 
sphere—love and friendship—functions of political participation, 
or, indeed, of partisanship. The political need to combat the dis- 
loyal opposition may lead to the further crumbling of the separate 
domestic realm which Brandeis cherished. The tragic fact is that 
no one can fix the precise line at which it is politically necessary 
for the country to “swarm with informers, spies, deletors, and 
all the odious reptile tribe that breed in the sunshine of despotic 
power,” as Edward Livingston put it.4® The political trend, which 
the presence of a multitude of informers illustrates, and the impos- 
sibility of preventing that trend by any legal action, may teach 
us that the problem of privacy is not primarily a problem in 
constitutional law at all, and that we have been searching in the 
wrong place. Let us look at the social sciences. 


II 


In 1909 the American Journal of Sociology published a transla- 
tion of an article by Georg Simmel on the sociology of secrecy. 
Like Brandeis, Simmel related his discussion of the problem of 
privacy—that is, a sphere of life where man held what he called 
“spiritual private property’—-to the development of science and 
society. He related it also to the question of what may be called 
the right to know. Men thought that they had the right to know 
whatever could be known without external illegal means, but 
Simmel found such a conception fraught with danger. He said 
that indiscretion “exercised in this way may be quite as violent 
and morally quite as unjustifiable as listening at keyholes and 
prying into the letters of strangers.” He spoke of the “greedy 


16 Quoted by Chafee, Free Speech . .. (cited above) p. 490. The political and 
even the moral need for that condition is implied in the poignant remark of 
Whittaker Chambers: “In the moment where we are I could not do otherwise.” 
This article would not dare pass judgment. 
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spying on every unguarded word, the boring persistence of inquiry 
as to the meaning of every slight action or tone of voice.” 7 

It is meaningful perhaps that a leading sociologist should have 
suggested that the bounds of discretion could be passed by the 
noncoercive intrusions of the social scientist. Today it is quite 
reputable to share another’s whole thoughts, and whatever can 
be learned from the unguarded look and the verbal slip is interest- 
ing, innocent, and overwhelmingly scientific. Even granting, 
however, as Simmel did, that greedy spying may be necessary in 
some human relations, it may not be useless to raise the question 
whether those relations will or should expand with the develop- 
ment of the social sciences. Let us compare the following passage 
from the Kinsey Report: “If, in lieu of direct observation and 
experiment, it is necessary to depend on verbally transmitted 
records obtained from participants in the activities that are being 
studied, then it is imperative that one become a master of every 
scientific device, and of all the arts by which any man has per- 
suaded any other man into exposing his activities and his inner- 
most thoughts.” 18 

The scientific investigator,may have writs of assistance of his 
own. We can all recount instances of such intrusion: the young 
man who was asked by a psychiatrist before being accepted into 
the armed services, “When did you last sleep with a girl?” Or 
the parents who wanted to enter their child in a nursery and faced 
the impertinent question, ‘““Why do you have only one child?” 
The instances are perhaps not terribly important and the indi- 
vidual can protect himself by lying. In doing so he may protect 
society as well. I make no comment on the problem of having a 
society which has to be protected by such lies. Indeed, the noble 
lie of our time may well be the lie which defends science by 
destroying its trivialization. Such a noble lie is tentative, however, 

17 Georg Simmel, “The Sociology of Secrecy,” trans. by Albion W. Small, in 


American Journal of Sociology, vol. 11 (January 1906) pp. 441, 454. 
18 Alfred C. Kinsey and others, Sexual Behaviour in the Human Male (Philadel- 


phia 1948) p. 35- 
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and should Kinsey reporters, Gallup pollsters, and army psychia- 
trists equip themselves with lie detectors, even the most systematic 
falsehood might not prevail, and technological advance against 
privacy would continue.’® 

These remarks can be easily misunderstood, and an inquiry 
into the relations between privacy and the social scientist must 
point to the incompleteness of the above picture. It does not tell 
us how far science can legitimately regard the sacredness of the 
individual as a restraint upon science. That, in practice, some 
investigations represent unwarranted intrusions simply because 
the investigations themselves are foolish merely begs the question. 
The objection that is sometimes offered to such investigation 
is one that supposes an inviolable realm of life that is either 
venerable or shameful or both. It is questionable, however, to 
oppose the legitimate needs of science from the high ground of 
“spiritual private property.” A good political order may require 
an atmosphere of trust in which not all is known. It may be wise 
to erect a spiritual statute of limitations. But I could never say 
that if science really needed to find the unseen flowers or the 
unfathomed waves of personal experience, it must forbear. 

Only wisdom, not shame, may justly restrict scientific investi- 
gation and only if science itself is the loser in such investigation, 
or, at least, that is assumed in this discussion. If legitimate 
political objectives demand what Simmel calls “greedy spying,” 
then let it pass. There is no other way. The only political 
ground on which privacy can be upheld is that there is something 
in privacy that contributes more to the political solution than is 
contributed by its conscious or unwitting abandonment. 

The defender of privacy must then suppose that the political 
life requires pvivacy, that it cannot solve its problems without 
privacy, and that there is a kind of privacy that is either superior 
to the alliance of science and power that tends to destroy it or that 

19 Regarding the present state of privacy, other phases of the trend would warrant 


investigation—literary history and journalism among them. Today the literary 
historian seems to care less for the sacredness of the love letters of Keats than 


Oscar Wilde did. 
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it is necessary to the prudent and concurrent development of 
science and power. 

And why not? Otherwise the right to privacy is a rather petty 
right. Compare it, for example, with free speech. Sensitive 
persons do not usually feel the same way about the cases invoking 
the Fourth Amendment that they do about those invoking the 
First Amendment. It was no Peter Zenger who tampered with 
stamp collections and no Eugene V. Debs who fabricated ration 
books. Olmstead was a bootlegger, Rabinowitz doctored postage 
stamps, Harris took advantage of his country’s wartime needs. No 
one can get greatly aroused over the fate of such men. One 
hint as to the public concern is furnished by the popular detective 
story. In fiction, private detectives conduct illegal, thorough, 
and relentless searches of persons’ homes. They listen to private 
telephone conversations, no matter how, and open ladies’ pocket- 
books forcibly seized. Police officers, even federal investigators, 
though somewhat more orthodox in their methods, seem to over- 
step the law. Whether these people do such things outside the 
detective story is not the point. Readers suppose that they do 
and public sympathies are enlisted on the side of the illicit 
crusader, the noble tough man. I doubt that Raymond Chandler 
gets many letters of protest, even from those who have taken 
courses in constitutional law. The charm and righteousness of 
the modern Robin Hood are more than a substitute for procedural 
justice. The private detective is both charming and righteous. 
On the other hand, the persons who take refuge in the self-incrimi- 
nation clause before congressional investigations are not inspiring 
persons. As to foolish questions about one’s sex life, anyone not 
completely intimidated by authority can laugh off a few lies, and 
a prudent co-ed can always refuse to be photographed in the nude. 
Yet the element of pettiness in many cases where protection of 
privacy is involved may help to make the problem clear. Here 
at least one can see how little these cases tell us of the real prob- 
lem that somehow lurks behind the rules that protect man from 


intrusion. 
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of Does a broader sociological view help us more? Historically, 

the protection of privacy has been largely the protection of the 
ty bourgeois way of life. The classic decision of Lord Camden, in 
ve an England aroused over the use of the general warrant in the 
1g case of John Wilkes, was built on an enlarged conception of prop- 
ne erty borrowed from John Locke. Warren and Brandeis wanted 
th to separate privacy from property rights, long associated in con- 
on stitutional history.2° With the recent campaign of the Chicago 
me Tribune against the Commission on Freedom of the Press, perhaps 
Jo the wheel has come full circle. What Warren and Brandeis con- 
ne sidered a right of the body of the citizenry against the agencies of 
ve mass communication has now been advanced as a right designed 
h, to protect the agencies of mass communication from the scrutiny 
te of independent critics and ultimately from the reaction of the 
et- body of the citizenry. It is often true that democracy requires 
rs, publicity, and our whole muckraking tradition testifies to the 
or- need to remove the screens of privilege. The right to privacy 
he is sometimes advanced by business as a source of its immunity 
do from control.??_ And the development of search and seizure is to 
cit some extent concurrent with the development of the modern 
ler bourgeois as a private man. The close connection between the 
en private sphere of life, the private way of life, and the private 
of task is clear if we think in terms of that historical development. 
ral A man’s papers were immune because of the superiority of the 
1S. commercial society of which his papers were an essential part. 
ni- Or, to put it in Rousseau’s terms, people took the ville for the 
ng cité, and the bourgeois for the citoyen. In such a substitution it 
ot became necessary to protect the ville and the bourgeois.”? 
nd Since this ground of the right to privacy is open to grave 
le. 20 “The great end for which men entered into society was to secure their property” 
of (Lord Camden in Entick v. Carrington, 19 Howell’s State Trials 1029, 1066). The 
wre most cursory reader of the Second Treatise of Civil Government will recognize the 

source. See also Warren and Brandeis, op. cit. 
»b- 21 Oklahoma Press Publishing Co. v. Walling (cited above) and the dissenting 
ym opinion of Justice Cardozo in Jones v. Securities and Exchange Commission, 298 

US. 1, 32. 

22 Rousseau, Contrat social I, 6, especially footnote (1). 








184 SOCIAL RESEARCH 


objections, it is necessary to turn to the theoretical discussion of 
the right itself, or, more exactly, to a discussion of that right in 
certain works on political philosophy. It is here that the presen- 
tation must be tentative. Even in theoretical discussion we cannot 
recapture a transhistorical right without long searching and much 


error. 
III 


The question of the right to privacy is one of grave importance 
in the history of political philosophy, although the expression 
itself is not widely used. One reason for this may be that there are 
several ways of looking at the problem. Privacy may be seen as a 
sphere of life, where a man’s home is his castle, where his papers 
are secure from unreasonable searches and his photographs re- 
served for his friends. The private sphere may belong to private 
and public man alike, although there are differences in degree. 
Or, privacy may be seen as a way of life, which differs from the 
public life in that it is not primarily directed to public pursuits 
or judged by public standards. Then privacy is the domain of 
the private man. To most political philosophers, the question was 
one concerning the comparative merits of the public and private 
ways rather than of the private sphere, which might be protected 
by the law. The former question involves a “right to privacy” 
in the derivative sense only. The latter is almost wholly a 
question of rights. I have tried to show the sociological connection 
between the two. There may be a theoretical connection, but, 
to find that, we must look to the problem of political obligation. 
Keeping in mind that this is a political inquiry, we have to ask 
whether the citizen’s task includes privacy. We have to look 
for an antithesis between privacy and participation rather than 
between privacy and publicity. At least, the second antithesis 
must be dependent on the first. 

Aside from the unqualified preference for privacy or partici- 
pation, there are many intermediate possibilities. The problem 
is complicated, yet clarified, by the fact that in contemporary 
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tyrannies people who have nothing really to say seem to participate 
much more than they would have in older tyrannies. The substi- 
tution of an active for a tranquil servitude is widely discussed. 
Just as a despotism may be associated with privacy and tranquillity 
or with a fiction of restive participation, so, in a free society, where 
consent is required, consent may imply varying degrees of privacy. 
On the whole, liberal society has claimed the doctrine, if not the 
practice, of Montesquieu, in whose opinion the modern free 
society required less participation than was demanded in the 
ancient republics. It seems probable that much of our own 
conception of the problem is derived from Montesquieu, who 
gave thoughtful consideration to the matter of privacy in different 
political orders. 

As every reader of De l’esprit des lois knows, it is a work of 
enormous scope. In the earlier books, the three primary forms of 
government—republic, monarchy, and despotism—are analyzed 
with respect to different political things. The author’s clear 
preference is for a democratic republic rather than monarchy, 
despotism, or aristocratic republic. ‘The guiding principle of 
democratic government, for Montesquieu, whose model was the 
ancient democracy, was political virtue. He defines virtue as the 
sacred love of the fatherland, and he defines that love as the love 
of frugality and equality. He distinguishes political virtue from 
moral virtue, but, in practice, he closely relates the two. He 
finds that democracy requires self-renunciation, while monarchy 
can live without it.24 In his democracy, Montesquieu finds little 
place for privacy. Private crimes, he tells us, tend to become 
public, while, in a monarchy, public crimes tend to become 
private. Ina monarchy, he says, virtues are not so much directed 
toward one’s fellow citizens but virtue is what distinguishes one 
from one’s fellow citizens.** In a democracy virtue is clearly 
directed toward one’s fellow citizens. In the state where virtue is 

23 Montesquieu, “Eclaircissements sur |’Esprit des Lois I,” De l’esprit des lois III, 
3, 5; V, 2-3. 


24 Ibid. V, 3; III, 3 (especially par. 6); Montesquieu, Lettres persanes 14. 
25 De l’esprit des lois III, 5, pars. 4-5; IV, 2, par. 3. 
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most highly regarded—the ancient republic—virtue is inseparable 
from patriotism, or, in fact, from disinterested political par- 
ticipation. 

The preference for the ancient democracy seems to give way 
when Montesquieu begins, in the Eleventh Book, to discuss the 
limited and commercial monarchy of England. The principle of 
that government is not virtue but liberty, and Montesquieu’s 
attachment to the British monarchy is a matter of some dispute.*® 
Even after warnings that the search for democracy guided by 
virtue may be vain, the admiration for the commercial state to 
which he rises in the Nineteenth Book comes as something of a 
surprise. The differences between his alternatives are great 
indeed. There is no doubt, however, that the praise of the 
British political order is largely serious. The ancient democracies 
of which he spoke were not liberal democracies. It is his prefer- 
ence for liberty, among other considerations, that leads him to 
the modern commercial state. In the case of the England that 
he admired, that state was a limited monarchy, but its principle, 
which is liberty, and a liberty nourished by trade, is compatible 
with republican government. Montesquieu’s foremost disciples, 
the authors of the Federalist Papers, build their own constitutional 
principles on his analysis of England rather than on his analysis 
of the ancient commercial republic. In one of his definitions of 
liberty, Montesquieu identifies it with a sense of security, and 
he finds the greatest protection for political (and philosophical) 
liberty in good criminal laws.*7 What did these good laws mean 
in terms of privacy? He distrusted public and private accusations. 
He wanted leniency for those who did not reveal crimes. Severe 
penalties for keeping quiet, he said, overturned human reason 
itself. He looked with suspicion on any search of the home, and 
he opposed official espionage because of the class to which it gave 
rise. To him the high point of human reason was to know the 


26 See especially ibid. XI, 5 and 6. 
27 Ibid. XII, 2 (pars. 1 and 2). Compare Justice Frankfurter in the Harris case, 
“How can men feel free if their papers are searched . . .? 
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difference between one area of law and another and to keep clear 
and distinct the principles of government. He wanted to separate 
domestic law, among others, from political and civil law. That 
did not mean to secure paternal power, but merely to secure the 
home from political inquisition.”§ 

In many other ways Montesquieu sought to protect the private 
sphere of life, and in protecting the private sphere, to protect the 
private life. In a political society in which the primary emphasis 
was on political virtue, the passions themselves had to be con- 
trolled or directed to that virtue. In England, on the contrary, 
where Montesquieu found more liberty than anywhere else, the 
passions were free but without force. Partisan hatred would 
endure, but partisan hatred would be powerless as long as England 
remained a free society. Just as the passions themselves were 
free, men would be free to remove themselves from the passions. 
The works of the mind, in England, he thought, would be the 
works of dedicated men who thought alone. It is of those works 
that he speaks in the closing climactic paragraphs of the Nineteenth 
Book.*® There is some question how far Montesquieu loved the 
commercial spirit. His humanitarianism goes deep. So does his 
love of virtue. He seems to accept a commercial society because, 
doubting the more difficult attainment of a society which empha- 
sizes political virtue, he finds one where men are at least left to 
themselves. This society, in the interests of liberty, protects the 
private sphere through good criminal laws. The ultimate justifi- 
cation for protecting the sphere must be the concurrent protection 
of privacy as a way of life. The same society which protects a 
sphere of life from oppressive intrusion protects a way of life 
from the very passions which operate the society and which them- 
selves demand protection. This means, at its highest develop- 
ment, the protection of private conduct and the works of the 


mind. 


28 Ibid. XII, 2; VI, 5, par. 1 (compare Machiavelli, Discorsi I, 7 and 8); XII, 17; 
XIII, 7 (last par.); XII, 23; XXVI, 1 and 1g. 
29 Ibid. XIX, 27, pars. 6 ff. 
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One reason for the discussion of Montesquieu is to show the 
union of separate things. As he saw the problem, privacy seen as 
immunity from intrusion and privacy which replaces public 
participation to a considerable extent belong together. Different 
concepts, they are united in the working principle of free govern- 
ment. The problem becomes one of political obligation. Privacy 
is then protected by a happy alliance of constitution and public 
spirit. A change in the doctrine of public obligation would 
destroy that alliance. That change might appear as the doctrine 
that the best political order does not demand the private life, 
but demands a very large dose of public participation. Every 
free government, including Montesquieu’s England, needs par- 
ticipation. It must be jealous of its liberties. What characterizes 
the solution destructive of privacy is that the need to participate 
overshadows the need to understand, either because understand- 
ing is unnecessary or because it is incidental to participation. 
In the alternative Montesquieu seems to have preferred, partici- 
pation is modified by freedom of thought. ‘That meant more 
than for thought to be free of the laws of the state. It meant 
more than good libel laws and free press.*° For thought to be free 
meant for it to be free of the prevailing passions of the com- 
munity. But when political power, which is veiled in a com- 
mercial society, and appears to retreat, arises naked and advances 
ominously, and when political passions, which assume the guise of 
benevolence rather than the humbler cloth of enlightened self- 
interest, demand the help of the thinker, when we insist that ideas 
are weapons and the only choice for the private man is a choice 
of sides in the conflict, the problem of a thought that is free of 
these prevailing passions becomes increasingly difficult. 

Modern political thought boasts other solutions of the problem 
of privacy than that of Montesquieu. Rousseau’s is one of the 
most important and one of the most complex. On the one hand, 
Rousseau accepted and refined an alternative which Montesquieu 
seems to have rejected. The best political order, in the Contrat 


30 Ibid. XII, 11-13; see also Montesquieu, Notes sur l’Angleterre. 
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e social, is one in which there is little room for privacy. The great 
1s legislator undertakes to “transform each individual who by him- 
Cc self is a perfect and solitary being, into a part of a greater whole 
it from which each individual receives in some way his life and his 
1- being.” What results from the social contract is a public person, 
y which receives from the act of association its unity, its common 
Cc self, its life, and its will. This public person is the cité or republic, 
d and the individuals who comprise it are the citoyens, sharply 
e distinguished from the bourgeoisie. The bourgeois is a private 
be person. The citoyen is so little a private person that the very 
y political solution of which this distinction is a part is destructive 
- of privacy. The repudiation of the popular pursuit of arts and 
s sciences that runs through Rousseau’s work is a denial of privacy, 
C because it amounts to a denial of most of what writers before 


- Rousseau had considered worthwhile in the private sphere of life. 
. The duties of the citizen in the well-constituted state do not 
. allow the leisure for “frivolous speculations.” It follows that the 


citizens would not have time for those private pursuits which the 
t bourgeois, in Rousseau’s sense, might consider useful.*4 Of 
> course, neither the France nor the Geneva which Rousseau knew 


> was the “‘well-constituted” state, and the standards might properly 
. be different. The fact that Rousseau himself was a promeneur 
solitaire can be justified because he was not a citizen of the well- 
constituted state. He wrote to d’Ivernois that his “irrevocable 
- resolution” to renounce all public commerce came from the per- 


$ suasion that neither truth nor justice had, at that time, authority 
; among men. Moreover, the natural attachment that Rousseau 
had to the kind of privacy we associate with romanticism was 


thought to be useful, at least in his own society. And whatever 
might be the relation of science to human happiness, Rousseau 
did not forbid “sweet and simple amusements” like the study of 
; botany. He tells us, however, that botany is the study of a “oisif 
31 Contrat social 1, 6, especially pars. 9, 10, and footnote (1); Rousseau, Preface 


to Narcisse, Dupont ed. (Paris 1824); Rousseau, Oeuvres X, 265, 271, 276; see also 
Contrat social I, 8. 
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et parasseux solitaire.” ‘The precise relation between the kind 
of privacy that Rousseau appreciated and the privacy that was 
thought necessary by the men of the Enlightenment is a large 
question, and I realize that I am hardly touching it. What is of 
interest is not only the position of the promeneur solitaire, like 
Rousseau himself, in his own society (and even here he con- 
fessed, “I have done little good’’), but also the relation between 
virtue and participation, and with it the denial of leisure, in the 
“well-constituted”’ state.** 

We can see something of that relation with the help of Rous- 
seau’s greatest critic, Edmund Burke. No isolated man himself, 
he viewed with alarm the conception of the isolated man as the 
greatest evil of civil society. There might not be great virtues in 
the sequestered world, but great crimes arose in the world of rest- 
less men. The chief enemy of society could not be the man 
removed from the passions of society, but the tyrannical man, in 
Plato’s sense, the man who was “‘passion’s slave.” What is ex- 
pressed negatively as the undesirability of the tyrannical man 
rather than the isolated man can be expressed positively as a 
preference for restraint rather than benevolence. The abandon- 
ment of privacy, or the hatred of privacy, meant to Burke the 
substitution of a morality of benevolence for “settled principles.” 
Burke’s moral principles, largely Aristotelian, had in Burke, 
though not necessarily in Aristotle, a relation to privacy that 
was largely negative. Few political writers have paid more atten- 
tion to personal experience than Burke did, or held it higher. 
There is little evidence that he regarded privacy as a necessary 
prerequisite to political understanding. Statesmanship required 
“rather a large converse with men and much intercourse with life 
than deep study of books, though that too has its eminent service.” 
Without being anti-intellectual, Burke’s concern with personal 


32 Rousseau, Lettre a M. d’Ivernois, February 22, 1765; Reveries d’un promeneur 
solitaire, 6th and 7th Promenades especially, Rasmussen ed. (Paris n.d.) pp. 107, 
120-21, 137; compare Lettre a un jeune homme, 1758, in Oeuvres, Dupont ed., 
XIX, 10-12. 
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experience would at least reduce the value of privacy. His interest 
was in preventing unbridled benevolence and the restless activity 
which belongs with a substitution of benevolence for restraint. It 
cannot be expected that such a treatment is a complete solution of 
the problem.** 

Indeed, neither Montesquieu nor Burke stemmed the tide. 
They may help, however, to show us whether we have been look- 
ing in the right place. To Montesquieu, Rousseau, and Burke, 
the problem of privacy is chiefly a problem of political obligation. 
All of these writers add something to make distinct what there 
may be in the right to be let alone, and with them as guides we 
can ask again whether this right is a right against the world. 
Privacy in society—freedom from an intrusive law or an intrusive 
social pressure or an intrusive social science—becomes important 
to the degree that such privacy protects political understanding 
and that such understanding promotes the political good. 


IV 


What we still have to ask is whether there is a right to be let alone 
which is a right against the world in the sense that being let alone 
does something good to that world. In our context that world has 
meant the political world. Clarity may demand some repetition. 
If the right to be let alone is a right against the political world, 
for the sake of the political world, there must be something in 
man who is being let alone which cannot be found in public life, 
and that something must be of unquestioned and permanent 
value. That something must, moreover, demonstrate, in one 
important respect, the superiority of the private life over the 
public life. That does not mean, clearly, that the private life 
must be superior in all respects. Unless, however, private life 
is superior in one important respect, privacy can be no more 


33 Burke, Letter to Chevalier de Rivarol, June 1, 1791, in Correspondence, III, 
206 (also in World’s Classics ed., 301). Passage quoted from Impeachment of 
Warren Hastings, Speech in Opening, First Day, in Works (Boston 1866) IX, 358; 
see also Letter to a Member of the National Assembly, ibid., IV, 27 ff. 
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than a weapon against weapons. To seek this qualified superior- 
ity, we must seek a positive private task which contributes to 
political obligation. 

Such a task cannot be dissent, however useful dissent may be 
to a free society. If politically meaningful, dissent is a protest that 
a step that has been taken or is about to be taken is guided by 
passion or prejudice or ideology rather than political prudence. 
The true dissenter is therefore not an impassioned advocate of 
lost causes, but the standards of dissent are the same as those of 
statesmanship, except that the dissenter is, at least temporarily, in 
a private station. Solitude may be required for dissent. Other- 
wise, dissent may be replaced by conformity to the passions of 
the minority, and, instead of swimming against the tide, the 
opposition creates a tide of its own, an easier but less useful way. 
Again we are walking a well-trod path, trod notably by John 
Stuart Mill. The need for a well-reflected nonconformity is 
greater than it was in Mill’s time. The difficulty then as now is 
that nonconformity as such is no more than a counterirritant and 
has positive value only in relation to reason. Otherwise, the 
privacy which may beget nonconformity does not result in a 
positive task, but is merely evidence that people care. ‘Then 
principles become less important than the fact that certain people 
have principles, and sincerity wins the battle with reason. But the 
legitimate object of thought is not to prove by its existence or by 
its diversity the existence of a free society. Its legitimate object 
is to guide that society, and guidance implies some sort of superior- 
ity. If the private life demands protection, it must be its contri- 
bution that is protected and not its mere existence. The object 
is not that some member of Congress may some day rise in the 
forum and give expression to the philosophic passion, but that the 
philosophic passion may help us to find our way to the principles. 

By the same token the positive private task cannot be restraint. 
Restraint, again, may be a valuable political contribution, but it 
can be had in political life itself. Burke, who placed a high value 
on restraint, merely tried to show that the private life, even the 
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isolated life, was better than the unrestrained life, therefore that 
it was not the worst life. That does not give it a right against 
the world. One reason that Burke could regard the negative 
private task so highly was that he thought the elementary political 
principles quite simple and of coarse texture. He expected 
public men, free of the refinements of corruption, to find those 
principles. Even if Burke was right in believing that a very 
plain reasoning is enough to perceive the elementary moral 
principles of politics, and there is some reason to doubt it, he 
would have been the first to admit that society could destroy that 
plainness. Society would then destroy the conditions that made 
the political understanding easy, whether it actually destroyed 
political understanding or not. Burke did not mean that it was 
easy to understand politics, only that an uncorrupted man could 
understand the elementary moral principles of politics, and that 
the rest had to be learned from experience. Even on his terms, 
however, that knowledge of the elementary principles could be 
destroyed, as he believed that the French Revolution was destroy- 
ing it. In that case, at least for some societies, privacy would have 
a positive task, the restoration of that understanding. 

It is suggested here that political understanding is always a 
private task, that there is a need for political understanding, 
whether it has to be restored or simply retained. If we look 
here, we do not deny the superiority of the political questions or 
the political character of private obligation. We do, of course, 
deny the superiority of partisanship, even benevolent partisanship. 
It is relevant that what was once widely regarded as the primacy 
of the political questions became in Rousseau the primacy of 
political participation and has since become the primacy of 
political partisanship. If the right to privacy is really a part of 
political obligation rather than a right in the strict sense, that 

34 Impeachment of Warren Hastings, Speech in Reply, First Day, in Works (cited 
above) XI, 170; Speech on Conciliation with the Colonies in America, ibid. I, 


106, 154; Reflections on the Revolution in France, ibid. Ill, 417; Remarks on the 
Policy of the Allies with respect to France, ibid. IV, 468-69. 
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trend must be questioned. To deny the superiority of partisanship 
is not to assert the superiority of the kind of man Rousseau con- 
sidered a bourgeois or Bacon found in his view of Narcissus, a man 
completely absorbed by selfish personal concerns.*®° ‘The question 
as to how far a man who performs a private task remains in society 
a private man is deliberately left open. Far from being a private 
man in the bourgeois sense, the man who fills this task at its highest 
level is a philosopher, and the philosopher may have to hide 
behind the mask of the citoyen. 

Our problem is a meaningful problem in classical political 
philosophy. A few remarks on Plato’s treatment of the problem 
may be in order. The difference between the private task seen 
as the task of the philosopher and the pursuit of private interests 
is clear. There is little likelihood that Plato could have accepted 
even the kind of privacy found in Montesquieu. In the perfect 
city, the citizens would be friends who praised and blamed the 
same things. Pericles speaks of the Athenian habit of letting 
one’s neighbor alone. Yet that habit may suggest that all private 
pursuits are treated equally, and that is a habit which Plato 
condemns.** Indeed, in some respects the Socrates of Plato 
is not a private man. He was a soldier of some distinction. He 
performed his civic duties, and he protested, in a protest that is 
partly but not wholly ironic, his loyalty to the polis.* 

I am not trying, however, to examine the whole problem of the 
public and the private in Plato, but to seek the best fulfillment of 
private tasks. Neither the busybody (a public man) nor the man 
concerned simply with acquiring wealth would be the best man. 
That there is a private task which is positive, necessary, and trans- 
historical is clear if we follow, however lamely, the search for the 
statesman in the dialogue of that name. The claims of many 
who are not statesmen, but profess the statesman’s art, are dis- 


35 Bacon, “Narcissus,” in De Sapientia Veterum 4. 

36 Compare Thucydides, Peloponnesian War, Book II, 37, with Plato, Laws 
739 B8-E2, and Republic 462 Cs ff., 464 Ag-10, 561 As ff.; see also Aristotle, 
Nichomachean Ethics 1159 Bgo ff. 

37 Plato, Laches 181 A8-Bs5; Apology 32, passim. 
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carded. The herald is not a statesman or a king, because he 
merely proclaims what others produce. Nor is the priest, who 
merely knows how to ask the gods for good things. Nor is he 
who is honored as a ruler truly a ruler. Nor is he who busies 
himself with affairs of state. The statesman or king is one who 
possesses political science, whether in fact he rules or not.%® 
Political science, we are told, cannot be learned in a hurry. It 
takes years of study. The actual city merely imitates the states- 
man, who has political science. For any imitation, laws are 
necessary, but for the true statesman the best thing is not the 
power of the laws, but the application of wisdom to the concrete 
circumstances. The rule of law is a practical substitute. The 
rule of law cannot alter the prescription, but the statesman, like 
the physicians, can.*° 

It is clear in this dialogue that the statesman whom the Eleatic 
Stranger is seeking and who may alter the prescription is not the 
ruler who is known to political life, and that the attributes of 
statesmanship are independent of rule. In fact, one who rules 
without political science is a charlatan. In the Gorgias Socrates 
says that he is the only statesman of his time. Yet this is the 
Socrates who does not know the way to the courts. In the im- 
perfect city in which he lives he must have a private station, if 
he wants to fight for the right. Only his outward form is in the 
city. Just as Socrates can be a statesman without knowing the 
way to the courts and with only his outward form in the city, the 
Eleatic Stranger, who defines statesmanship, is not even a citizen, 
but a stranger.‘ If statesmanship can be identified with science, 
it need not be identified with the public life. 


38 Plato, Statesman 260 C8 ff., 290 B1-6, 290 C6 ff., 289 C4-7, 290 E6-291 C7, 
303 E7-304 A5, 259 A1-B5, 292 Eg ff. 

39 Ibid. 264 Ag-B4 (compare Seventh Letter 341 Cg-D2), 297 C4-5, 300 Dg-E3, 
294 A8-9; Republic 521 B. ‘i 

40 Plato, Gorgias 521 D6-E1; Theataetus 173 C7 ff.; Apology 31 Cy ff.; see also 
Gorgias 474 A1-B5, 500 Ci ff.; Seventh Letter 326 A7 ff.; Apology 36 B6-C6. 
Note also that in the Crito 50 D7-E6, Socrates refuses to leave the city which 
nurtured him. What was nurtured thus was not merely Socrates the man 
but philosophy. See also Leo Strauss, On Tyranny (New York 1948) Ch. 5. 
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The search for statesmanship is a private task. If there is some 
doubt as to whether Plato regarded it as such, let us consider 
the remarks of another stranger, the Athenian Stranger in the 
Laws. Cretans and Spartans, a Cretan tells us, are unable to sing 
any song but that learned by practice in chorus. But, the Stranger 
comments, that is not the noblest singing. The Dorian military 
system keeps its youth in a herd like colts. The young colt is not 
taken away from his fellows and given the chance, through separate 
training, to become more than a good soldier, the statesman who 
can manage the affairs of the polis. City-dweliers, we are told, 
would act differently. Not only is Spartan militarism contrasted 
with the private education of the good city, and even, implicitly, 
with the inferior city of Athens, but the distortion in rank of the 
virtues is thought to come from that training designed to make 
warriors, the training suitable for those who learn only singing 
in a chorus. The warrior regards courage as the highest virtue, 
whereas, the Stranger says, it is but fourth in rank. Since wisdom, 
justice, and moderation cannot presumably be learned in the herd, 
education in the herd would destroy the virtues necessary to states- 
manship. The resemblance of this passage in Plato’s Laws to an 
interchange between Hippolyta and Theseus in A Midsummer 
Night's Dream is interesting. The ironic references of Hippolyta 
to the Spartan hounds, with their “gallant chiding,” which “seemed 
all one mutual cry” met with the assurance of Theseus that his 
hounds are “bred out of the Spartan kind.” In both cases the 
Athenians refer to the Spartans as singing in unison. It is in this 
Shakespearean comedy that Theseus, the founder of Athens, is 
compelled by magic to amend the rigor of the traditional marriage 
laws in the interest of freedom of choice. A kind of private choice 
is made in Midsummer Night’s Dream, but in this case the privacy 
is not directly in the political interest. Our problem is with that 
private task which is the study, discovery, and teaching of the 
political good. ‘The task of discussing current political issues 
would then be included among the public tasks. The suggestion 
that political understanding, which is the foundation of statesman- 
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ship, is a private task, leads us to a consideration of the question 


“r of prudence.* 
In the classical discussion of politics, political prudence is 





e 
g practical wisdom, which knows when to alter the accepted proce- 
T dure and when not. Political prudence presupposes two things: 
y on the one hand, a knowledge of the circumstance and the employ- 
yt ment of prudence in that circumstance, and, on the other, a 
e knowledge of principles which guide action in the circumstance. 


Presumably the ability to understand and the faculty to employ 

1, prudence in the circumstance can be had only in the circumstance, 
and, for acting at the moment when the greatest prudence is 
required, the practicing statesman alone has the capacity. ‘There- 
fore, the life of the statesman must be superior for the purposes of 
prudence to any other life. Even the philosopher king does not 
actually rule until he returns to the cave and faces the circum- 
. stance. There is, however, a certain equipment needed for 
prudence. A man who enters the realm of discretion empty- 
handed can never be a statesman, except by chance. It is true 
that in Aristotle’s Nichomachean Ethics it is suggested that the 
student of politics must study the soul just as far as it is necessary 
for political virtue. Prudence would then not depend on phi- 
losophy, at least not absolutely. Pericles is regarded by Aristotle 
as a prudent statesman. To Plato, on the other hand, prudence 
clearly depends on philosophy, and Plato did not consider Pericles 
a true statesman.** Philosophy, as the best private life, would be 
necessary to statesmanship, as the best public life. Just as the 
physician becomes a physician only as the student of science, the 
statesman becomes a statesman only as the student of political 
principles. The true statesman, in Plato’s dialogue of that title, 
is not an actor but one who rules over those who act. The states- 
man in power follows the man of science. This man of science 
is a private man in the sense that he fulfills a private task, the 
41 Laws 666 Dg-667 A5; Shakespeare, A Midsummer Night’s Dream, IV, 1, 112-29. 


42 Compare Nichomachean Ethics 1102 a15-25, 1140 be-13, 1141 a28-34 with Plato, 
Gorgias 515 D3-516 Ca. 
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task of contemplation of the political life. The object is to 
protect as much of his privacy as is necessary for him to fulfill 
that task. Since no one can tell exactly where and how he may 
be found, that protection has to be substantial. 

In one sense there is some doubt, however, as to whether the 
private task really requires privacy in the sociological sense. The 
classical teaching, which regards prudence as a great virtue, 
difficult of attainment, differs from the attitude of Hobbes who 
regards prudence as something that can be attained while doing 
something else.*® In the latter case, the contribution of the 
private man to prudence would be slight. If prudence depends 
on wisdom and full virtue, however, it is unlikely in most cases 
that it can be learned while doing something else. It is of course 
possible that a man may learn prudence in a fox-hole or teach 
it in a chow line. It is simply unlikely, and especially unlikely 
in our society, that those who most require it will learn it in that 
way. Socrates thought and taught in prison and in war, but not 
always. In the modern mass society the way of finding and under- 
standing the political principles must be an especially steep one. 
If anyone does find that way, and I do not know that anyone has, 
I suppose he must have a larger slice of privacy than the classical 
writers required for themselves. Since, however, it is theoretically 
possible to learn prudence—that is, to obtain the necessary moral 
and intellectual equipment for answering political questions, 
under the most rigorous social conditions—privacy, as a prereq- 
uisite for prudence, cannot ultimately depend on the social 
conditions which surround the prudent man. Just as a man may 
become a nice person in the same room with a television set, it is 
not the social situation primarily which determines the right to 
privacy but the character of political obligation. A. man’s right 
to privacy depends then on the correctness and on his recognition 
of the correctness of the private task. Times and manners 
maneuver the private man, impose stringencies and release him 
from intrusion, protect or destroy his sequestration. But times 


43 Hobbes, Leviathan, Ch. 13, Folio p. 61. 
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and manners do not lessen the value of the private task. That 
task is a right against the world in the sense that contemplation 
or prudence or virtue is a right against the world. And if they 
are such rights, every civic morality supposes that the circum- 
stances that make them easy are not necessarily rights which 
government must protect. Privacy in the sociological sense is 
among those circumstances, and, as a circumstance which the law 
or society may protect and thus protect contemplation and pru- 
dence, it is very useful, but it is a right in a derivative sense. It 
is hard to go beyond the assertion that since it is unlikely that 
we shall learn prudence while doing something else, we should do 
well to protect the private sphere in the interest of the private 
task. 

If, however, the problem is primarily one of moral and political 
obligation, its protection may have to depend chiefly on those 
who recognize that obligation. The private man in this sense is 
a private man from choice, but the choice is not a capricious one. 
He is neither a public man nor an isolated man, except with 
reluctance. No one can make a general rule, however, as to the 
precise circumstances which compel him to become either. The 
responsibility must, in practice, be his own, and the precise charac- 
ter of that responsibility cannot be determined in advance.** 

Plato, on whom I have drawn heavily in the last part of this 
study, was not a liberal democrat. Yet the argument is not neces- 
sarily restricted to classical teaching or inconsistent with liberal 
democracy. On the whole, Francis Bacon, an outspoken critic of 
much of classical philosophy, seems to have shared this view. 
Whether he did so with full consistency I cannot here discuss. 
While the argument is not the traditional liberal argument, it 

44 Plato, Seventh Letter 327 D8-329 Bg. 

45 See especially Bacon, Novum Organum, Book I, 124; De interpretatione 
naturae prooemium; Advancement of Learning I, 2 (World’s Classics ed. pp. 11-18); 
Of Truth; the famous letter to Burghley, 1591 (the date is uncertain, but it is the 
letter beginning, “With as much confidence as mine own honest and faithful devo- 
tion...” The differences between Bacon’s position and that of Plato are enormous, 


but Bacon too seems to have believed in what I have called the private task for 
the political world). 
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may still be true that liberal democracy furnishes the best pro- 
tection for privacy, but it must be seen in a somewhat different 
way from that in which it has been seen in legal discussions. 


Vv 


We have come a long way from the constitutional problems with» 


which this study began, and I should like to pick up the threads. 
If the private task is a contemplative task, legal protections become 
mere practical expedients for its security, or, at least, it is in that 
way that they can best defend society. Montesquieu distinguished 
between the liberty of England, which was the liberty of men of 
probity, and the liberty of Venice, which was liberty to live 
obscurely with a prostitute and marry her.*® Regardless of 
whether the facts are correct, the distinction is important. There 
may be reasons to protect what Montesquieu called Venetian 
liberty, but, of itself, it is hardly a right against the world. A 
man’s right to live obscurely with a prostitute and marry her may 
protect a man’s right to live obscurely with the truth and teach it. 
Among the stamp collections that have been tampered with and 
the illicit ration books may be found the yardstick for society. 
The fence for guilt is not merely a fence for innocence, but the 
fence for guilt is a fence for truth. It is hard to imagine a society 
in which truth does not sometimes need a fence. 

I do not question that protections against search and seizure 
or protections against the abuse of the investigatory power may 
have other values. Nor do I question that contemplation may 
have a value beyond the political life. I am concerned here 
with the protection of a private task, for the sake of understanding 
the political principles. The atmosphere of informers and con- 
spirators is not conducive to a quiet appreciation of those prin- 
ciples, and the spirit of unbridled participation is not one best 
equipped to assess participation. In such a society the private man 
may have to hide. Indeed, it is very unlikely that modern mass 
society can protect privacy automatically, if at all. Television, 


46 Notes sur l’Angleterre. 
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wire tapping, loudspeakers, the modern press—a whole host of 
trends and instruments—are on the other side. People who live 
in a mass society do not altogether escape that society by turning 
off the radio. Nonlistening is considered a violation of one’s 
civic duty, and there are interests that will do their best to make 
the nonlistener a pariah.** Besides, there are too many questions 
as to just what the agencies of mass communication should pro- 
tect. The community of scholars, however, is one group which 
can protect a privacy that is not hard to identify. That com- 
munity has the greatest stake in guarding the integrity of the 
private life. 

Warren and Brandeis complained that the search for publicity 
tended to trivialize, destroying “robustness of thought and deli- 
cacy of feeling.” #* It tended to the triviality of those who sought 
publicity, of the press that concentrated on gossip, and of a com- 
munity nurtured on gossip. An excessive emphasis on minor 
personal concerns in the social sciences would have the same 
effect. Thus the real problem of “greedy spying” is not the 
intrusion upon the sacredness of the individual, but the concern 
of the scientist for trivial questions and the consequent trivializa- 
tion of science. This problem is much more serious than the 
trivialization of the press, which has been with us longer, and 
which does not involve the breakdown of the private task among 
those who might nurture it. The trivial concern, moreover, can 
result in a preference for the standards and dogmas of one’s 
own times rather than any principles by which those standards 
and dogmas can be judged. The method by which the com- 
munity of scholars can best safeguard the private life is by using 
the private life to raise the ultimate questions of the public life 
and to answer those questions as far as man can. It is not sup- 
posed that such a task is easy. And it need not be assumed that 
it is only in the schools that such political understanding can be 


47 Compare Gilbert Seldes, The Big Audience (New York 1950) especially pp. 
135-39- 
48 Warren and Brandeis, op. cit., p. 196. 
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obtained. All that I can say is that, unless the schools protect 
privacy, I do not know who can. If the largest questions of the 
public life are pseudo questions, the private life itself can have 
only a pseudo value. The greatest and most difficult duty of the 
private life must be to undermine the assumptions of civil society, 
provided that they are merely assumptions, that they are under- 
mined in the interest of something better than assumptions, and 
that the undermining is done in such a way as to appeal only 
to reasonable men. If the private man regards himself merely as 
the servant rather than the guide of the public man, if he sup- 
poses that he is to use contemplation either as a weapon for action 
or as the source of data for action, if he uses it, as Bertrand Russell 
recommends, for studying the manipulation of man, privacy will 
be destroyed because the schools and colleges have decided to 


abandon it. 














he 


ve 
he 











JEWISH POPULATION TRENDS IN 
THE UNITED STATES 


BY CARL M. ROSENQUIST AND 
S. THOMAS FRIEDMAN 


Plow MANY Jews are there in the United States? How many 
will there be in ten years, or twenty, or fifty? “These are questions 
of practical as well as demographic interest, now that this country 
has come to have more Jews than any other and possibly as many 
as all other countries together. To answer these questions is not 
easy, for the Jews, being a religious group and not a race or 
nationality, are nowhere treated separately in the official statistics 
of demography. No body of basic information such as is avail- 
able for the general population exists for the Jews. The decennial 
censuses from first to last have ignored them. 

The problem must therefore be approached by utilizing in- 
formation of an indirect sort, from which the desired results may 
be legitimately inferred or deduced. Such information exists in 
considerable quantity, sufficient, the writers believe, to justify 
fairly definite conclusions as to the number of the Jewish people 
and the rate of increase among them. 

For the purposes of presentation the data involved have been 
classified into four categories as follows: (1) United States govern- 
ment statistics referring specifically to Jews; (2) United Siates 
government statistics from which the characteristics of Jews may 
be inferred; (3) the numerous fragmentary studies of the Jewish 
population made by interested agencies; and (4) data from Euro- 
pean studies. Each of these categories will be considered in turn. 


I 


The best estimates of the number of Jews in the United States are 
probably those given in the censuses of religious bodies taken 
by the Bureau of the Census from 1877 through 1936. These 
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enumerations, it should be recalled, are not made in conjunction 
with, nor in the same manner as, the decennial census. ‘They are 
conducted by means of questionnaires addressed to the various 
religious organizations known to exist in America. The figures 
obtained are “corrected” for size of family, and the total number 
for each sect or denomination is thus estimated. 

As may be seen from the following figures,’ in sixty years the 
Jewish population of this country increased twentyfold; within the 
same period, however, the total population only trebled. The 


Number of Number of 
Jews Congregations 
1850 77 
1877 230,000 277 
1890 475,000 533 
1906 1,775,000 1,700 
1916 3,300,000 1,900 
1926 4,081,000 3,118 
1936 4,641,184 3,728 


major factor in this phenomenal growth was of course immigra- 
tion, figures for which are presented in Table 1. The several 
governmental agencies charged with keeping immigration statis- 
tics during the period involved have varied their methods from 
time to time, with the result that only from 1899 to 1943 was the 
group “Hebrew” reported as a separate category. Before this 
period immigrants were classified by country of origin only, a 
procedure also followed since 1943. Data from 1881 to 1899 are 
taken from the records of private Jewish philanthropic organiza- 
tions. From the fluctuating numbers in the table can be seen 
the effects of wars, pogroms, depressions, and prosperous periods 
in Europe over the past eighty years. The passage of the immi- 
gration act of 1924 marked the end of significant Jewish immigra- 
tion to this country. 

Since an estimated go percent or more of the present Jewish 
population of the United States are immigrants or the descend- 
ants of immigrants of the period from 1881 to the present, detailed 


1 Bureau of the Census, Census of Religious Bodies, vol. 2 (1941) Part I, p. 763. 
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immigration statistics would allow us to construct a fairly accurate 
presentation of the demographic characteristics of a large propor- 
tion of the Jews now living in America. Unfortunately the 
statistics reported by the Commissioner of Immigration do not 
have sufficient detail to permit more than casual comparison. 


Table 1. HerBREWw IMMIGRATION TO THE UNITED STATES, 1881-19431 








Year Immigrants Year Immigrants Year Immigrants Year Immigrants 
1881 5,692 1897 20,372 1913 =101,330 1929 12,479 
1882 13,202 1898 23,654 1914 138,051 1930 11,526 
1883 8,731 1899 37-415 1915 26,497 1931 5,692 
1884 11,445 1900 60,764 1916 15,108 1932 2,755 
1885, 16,862 1901 58,098 1917 17,342 1933 2,372 
1886 21,173 1902 57,688 1918 3,627 1934 45134 
1887 33,044 1903 76,203 1919 3,055 1935 4.837 
1888 28,281 1904 106,236 1920 14,292 1936 6,252 
1889 25,352 1905 129,910 1921 119,036 1937 11,352 
1890 = 28,639 1906 153,748 1922 53,524 1938 19,736 
1891 51,398 1907 149,182 1923 49,719 1939 43,450 
1892 76,373 1908 — 103,387 1924 49,989 1940 36,945 
1893 35-322 1909 57:55} 1925 10,292 1941 23,737 
1894 29,179 1910 84,260 1926 10,267 1942 10,608 
1895 26,171 1911 91,223 1927 11,483 1943 4,705 
1896 32,848 1912 80,595 1928 11,639 





1Annual Reports of the Commissioner General of Immigration, 1922-1932 
(Washington) ; Annual Reports of the Secretary of Labor, 1933-1940 (Washington) ; 
Samuel Joseph, Jewish Immigration to the United States from 1881-1910 (New 
York 1914); Immigration and Naturalization Service, Monthly Review, vol. 1 


(August 19493). 
Since the fiscal year does not always coincide with the calendar year, the data 


are not, strictly speaking, comparable from year to year. 


During the period of heavy immigration ending in 1924 the 
Jews differed in at least two respects from the immigrant group 
at large. In the first place, approximately 25 percent of the 
Jewish immigrants were children under fourteen.* This is a 
much higher proportion of children than is found in any other 


2 Samuel Joseph, Jewish Immigration to the United States from 1881 to 1910 (New 
York 1914); Annual Reports of the Commissioner General of Immigration, 1922- 
1932 (Washington); Imre Ferenczi, International Migrations, vol. 1 (New York 


1929) . 
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group, the average for others over the same period being about 12 
percent. And second, the Jews had a high proportion of women, 
approximately 45 percent. Only the Irish, with 53 percent women, 
exceeded the Jews in this respect. The Irish, however, brought 
with them very few children. In proportion of persons over 
forty-five, the Jewish immigrants were much like the rest. The 
conclusion must be reached, therefore, that the Jews arrived 
in America as family groups, a condition which, it would appear, 
should have been conducive to a high birth rate. 

Substantiating the evidence that the Jews migrated to the 
United States as family units with intent to settle permanently, 
emigration figures for the periods during which statistics were 
maintained demonstrate that the Hebrews were consistently the 
smallest of all the emigrant groups.* Since the annual number 
never rises above a few hundred, it is not necessary to correct for 
emigration in estimating the total immigrant population. 

Private sources of information as to numbers and characteristics 
add but little to government statistics. Estimates of the Jewish 
population as given by the American Jewish Yearbook and the 
Universal Jewish Encyclopedia appear to be based largely on the 
censuses of religious bodies.® 

Thus, while complete data are not available, the immigration 
Statistics suggest that as to sex, age, and marriage status the Jews 
were more nearly like a ‘“‘normal’’ population upon arrival than 
other immigrant groups, and it may be safely assumed that the 
operation of the processes of birth, aging, and death have affected 
the Jews in much the same way as they affect other people. 


II 


Useful comparisons may be made between the total population 
and the Jewish group if we can establish the general demographic 


8 Annual Reports of the Commissioner General of Immigration (cited above) . 

4“Statistical Review of Immigration Policy, 1820-1910,” in Senate Documents, 
61st Congress, 3rd Session, 1910-1911, vol. 20. 

5 American Jewish Yearbook, vol. 50 (Philadelphia 1949); Universal Jewish 
Encyclopedia, vol. 10 (New York 1948) . 
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characteristics of the total population and determine the degree 
to which the Jews follow or deviate from these general character- 
istics. The following statements with respect to the population 
at large may be taken as established by the researches of the past. 

1. The population of the United States is increasing at a decreas- 
ing rate. Although demographers differ as to the exact time, all 
agree that if the observed trends continue, the population will 
become stationary, possibly in a few decades, certainly within a 
century. 

2. The main reasons for the declining rate of increase are to be 
found in the cessation of large-scale immigration and in the falling 
birth rate, which dropped from about 36 in 1880 to 16.8 in 1936.® 
The rise which has occurred in the last decade is to be regarded as 
temporary, and while it has added large numbers to the popula- 
tion, it does not represent a change in trend. 

3. An increasing proportion of the population is found in the 
older age groups, fifty or sixty or more.*. These persons, of course, 
no longer participate in the reproductive process. 

4. Corresponding with the above change is an increasing average 
age.§ 

5. Owing to the low average age of the American population in 
the past, the death rate has been extremely low. It will rise as the 
average age increases. 

6. Birth rates and death rates show considerable variation among 
the different subgroups of the population.® These variations, 
commonly called the differential birth rate and differential death 
rate, are of great significance in the determination of the future 
size of subgroups of the total population. 

It can be safely assumed that the Jewish group, at least in 
general, shares the characteristics of the population as a whole as 


6 Journal of the American Statistical Association, vol. 20 (1925) p. 318; Bureau 
of the Census, Population, Series P-S, no. 13 (August 23, 1941). 

7 Historical Statistics of the United States, 1789-1945, Supplement to the Statistical 
Abstract of the United States (Washington 1949). 

8 Ibid. 

9 Paul H. Landis, Population Problems (New York 1948). 
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noted in the first five items above. The crucial question is the 
degree and the effect of the difference. The differential birth 
rate and other differentiating factors must therefore be carefully 
considered. 

A number of factors have been observed to affect the birth rate 
and thus to result in differences among the subgroups of the 
population. 

1. The urban population, at least in recent decades, has de- 
cidedly lower birth rates than the rural. The cities, with a net 
reproduction rate below replacement in 1930, dropped to the 
rate of 74 in 1940.1° The rural populations, particularly the 
rural-farm, continued to have a reproduction rate above replace- 
ment. As a general rule, the net reproduction rate decreases as 
the size of the city increases." 

2. Analyses of birth rates according to the occupations of the 
fathers have shown that professional and business groups have 
the lowest rates, followed in turn by the skilled workers, unskilled 
workers, and farmers.’ 

3. In general, the birth rate declines as the amount of school- 
ing of the parents increases.* 

4. There is an inverse relationship between income and birth 
rates for all income classes of the population, with the possible 
exception of the very highest income groups." 

5. The knowledge and widespread use of contraception obvi- 
ously has an adverse effect on the birth rate. 

6. Usually the foreign-born in the United States have higher 
birth rates than the natives. 

7. Class position is largely determined by factors previously 


10 Bureau of the Census, Population, Series P-S (cited above) . 

11 National Resources Planning Board, The Problems of a Changing Population 
(Washington 1938) p. 134. 

12B. D. Karpinos and C. V. Kissen, “The Differential Fertility and Potential 
Rates of Growth of Various Income and Educational Classes of Urban Populations 
in the United States,” in Milbank Memorial Fund Quarterly, vol. 17 (October 1939) 
PP. 367-91. 

13 [bid. 


14 bid. 
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mentioned, but a cultural factor, to some extent independent of 
these, also operates to affect the birth rate. This is the desire 
to advance or climb in the social scale. Apparently among those 
who have this desire there is often a willingness to satisfy it at 
the expense of a family.’® 

We may now ask to what degree does the Jewish group manifest 
those characteristics which adversely affect the birth rate? If it 
can be demonstrated that Jews possess all or most of the factors 
depressing the birth rate to a greater degree than the general 
population, it must be legitimately inferred that the Jewish birth 
rate is lower than that of the general population. When we 
consider each factor in turn, the following conclusions emerge: 

1. The Jewish population of the United States is almost entirely 
an urban population. It may be estimated that approximately 95 
percent of the Jews in the United States live in cities of 2,500 or 
over.1® About two-thirds of the total Jewish population resides 
in the ten largest cities of the country.’7 Approximately 13 percent 
of the total population lives in the ten largest cities; about 60 
percent live in an urban environment. 

2. Studies of occupational distribution indicate wide and 
significant differences between the Jewish and non-Jewish popu- 
lations with significantly larger percentages of Jews in those occu- 
pations—professional, managerial, and business—that have been 
traditionally associated with a low birth rate.'* A survey made by 
Nathan Goldberg demonstrates this point.’® A substantial num- 
ber of persons was included in the survey, which was based on the 
Jewish population in more than fifty smaller cities scattered 
throughout the country. There remains, however, some question 
as to the validity of this sample. Wirth points out that the differ- 
ences between groups is largest in the smaller cities.2° Though 


15 Frank and Frederick Lorimer, Dynamics of Population (New York 1934). 

16 American Jewish Yearbook, vol. 50 (Philadelphia 1949) . 

17 Ibid. 

18 American Jewish Yearbook, vol. 51 (Philadelphia 1950) . 

19 Nathan Goldberg, Occupational Patterns of American Jewry (New York 1947) . 
20 Louis Wirth, “Urbanism as a Way of Life,” in American Journal of Sociology, 


vol. 44, no. 1 (July 1938) pp. 1-24. 
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these differences decrease as the size of the city increases, we may 
still safely assume that they are more or less similar to the pattern 
established in the smaller cities of the country. 

3. The Jewish collegiate population is approximately 8 percent 
of the total number of college students,”* while the Jews represent 
less than 4 percent of the total population. It is to be expected 
that attendance in college would increase with urbanization, but 
it is doubtful that the urban population contributes twice its 
expected share of the college attendance of the United States. 

4. Since income is positively related to occupation and educa- 
tion, it may be assumed that the average income of members of 
the Jewish group is above the average income of the general 
population. While no direct evidence is available, annual income 
analyses show that the wealthiest states are the most industrialized 
and the most highly urbanized. The Jews in America are concen- 
trated in these states. 

5. With respect to birth control, it may be observed that in 
the Jewish culture there are no strong religious or moral sanctions 
regarding planned parenthood, and it must be expected that in a 
group so highly sophisticated as the Jews, the knowledge and 
practice of such measures would be almost universal.*? The 
result would be that few unwanted children would appear in 
Jewish families. 

6. In one and in only one respect do the demographic charac- 
teristics of the Jewish people in the United States suggest a high 
birth rate. Generally speaking, the larger the proportion of 
foreign-born in a group the higher the birth rate, and the Jews 
have a large percentage of foreign-born among them. However, 
it is also true that most of the foreign-born Jews in this country 
are now past the upper age limits of parenthood so that this 
factor is of slight and ever-decreasing importance. 

7. Finally to be considered is the effect of the competitive 
class system. Quantitative data are lacking; hence we must lean 


21 Robert Shosteck, Two Hundred Thousand Jewish Collegians (Washington 1946) . 
22 Raymond S. Pearl, The Natural History of Population (New York 1939) . 
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heavily upon inference at this point. It is well known that Jews 
are subject to adverse attitudes in varying degrees practically 
everywhere in America. It is also well known that persons so 
subjected are often stimulated by the disadvantages of their 
position to escape from it. Logically we may suppose that they 
will seek the accepted goals of success, which in America require 
the accumulation of material possessions and advancement along 
the social scale. In this struggle for status it seems inevitable that 
many segments of the Jewish group, like other similarly motivated 
groups, will forgo the satisfaction of having large families in 
order to achieve higher status for themselves and a smaller number 
of offspring. 

It seems, moreover, that upward social movement tends to 
stimulate the desire for further upward movement. Since the 
Jewish community has been extremely mobile in the social- 
economic-educational scale, it is possible that its members are 
stimulated to achieve success more intensely than are members of 
the community at large. 

It must be concluded therefore that the constellation of factors 
which supply the key to the differential birth rate affects the 
Jewish group to a greater degree than it affects either the total 
or the contiguous population. With the exception of one, all 
these factors reinforce each other in such a manner as to produce 
a depressed birth rate. 

Although some students of population, notably Linfield and 
Robison,” who have looked into the question, have consistently 
avoided giving specific estimates of the number of Jewish births 
in America, there is nonetheless some evidence bearing on this 
point. The Universal Jewish Encyclopedia estimates 90,000 
births per year for the period 1930—35.74 Assuming the total 
number of Jews to have been 4.6 million in 1936, this figure would 
indicate a birth rate of 19 or above, a rate which, in view of 


23 H. S. Linfield, The Jews in the United States (New York 1927); Sophia Robi- 
son, “How Many Jews in America?” in Commentary (August 1949) . 
24 Universal Jewish Encyclopedia, vol. 10 (New York 1948) . 
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other facts, seems inordinately high. But approximately 3.5 
million Jews lived in sixteen of the largest cities of the United 
States in 1948.25 ‘Table 2 shows that the birth rates for each of 
these cities in 1940 are all below the national average. The only 
cities approaching the national rate are Boston, Detroit, and 
Pittsburgh. The latter two are heavily industrialized, attracting 
a large migration of foreign-born, rural, and low-income groups, 


Table 2. BirtH RATES OF WHITE POPULATION AND ESTIMATED JEWISH POPULATION 
IN SIXTEEN SELECTED CITIES, UNITED STATES, 19401 








Estimated 
Birth Rate Jewish Population 

United States (white) 17-5 
New York 13.8 2,000,000 
Chicago 14-7 300,000 
Philadelphia 14.2 245,000 
Los Angeles 15.0 225,000 
Boston 16.0 137,000 
Detroit 17.1 90,000 
Cleveland 15-9 80,000 
Baltimore 14.8 75,000 
Newark 14.1 56,000 
Pittsburgh 17.1 54,000 
St. Louis 14.0 45,000 
San Francisco 12.2 50,000 
Miami 16.4 40,000 
Cincinnati 15.1 22,000 
Minneapolis 16.0 21,000 
Buffalo 15.0 20,000 





1F. E. Linder and R. D. Grove, Vital Statistics Rates in the United States, 1900- 
7940 (Washington 1943); American Jewish Yearbook, vol. 51 (Philadelphia 1950) . 


while Boston is predominantly a Catholic community. These 
sixteen cities have a total white population of about 21 million 
of which the Jews make up about 17 percent. An inspection of 
the table strongly suggests that the extremely low birth rate of 
New York (next to the lowest) must necessarily be partly due to 
low rates among the Jews, since they constitute so large a part of 


25 American Jewish Yearbook, vol. 50 (Philadelphia 1949) . 
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the population of that city. In his study of the Jewish community 
of Chicago in 1930, Jaffee concluded that the crude rate of natural 
increase was six per thousand, that by 1940, the rate would have 
declined to three per thousand, and that by 1950 it would be as 
low as two per thousand.”® 


III 


Studies made over the past twenty years in a number of communi- 
ties have attempted by various devices to determine the size of the 
Jewish population of the community and certain of its demo- 
graphic characteristics.27 Since the studies utilized the “Yom 
Kippur” method, “Jewish name” count, sampling, and actual 
enumeration, and were conducted by different agencies for differ- 
ent purposes and at different times, it is difficult to compare them 
with each other or with the federal census. However, a group 
of these studies made at about the same time and by similar 
methods can be combined for comparison, as in the following 
figures, without too much distortion.?* All the studies were based 


Jewish Total White 
Population Population (1940) 
San Francisco, Cal. 28,645 (1938) 602,701 
Minneapolis, Minn. 16,260 (1936) 487,099 
New London, Conn. 1,855 (1938) 30,456 
Norwich, Conn. 1,647 (1938) 23,652 
Buffalo, N. Y. 15,193 (1938) 555,018 
Trenton, N. J. 7,191 (1937) 124,697 
Passaic, N. J. 10,066 (1937) 61,394 
Pittsburgh, Pa. 5,686 (1938) 609,236 


upon a complete enumeration of the Jewish population except 
the one conducted in Pittsburgh, where a sampling procedure was 
used. ‘These cities are not among the largest and the proportion 
of the total Jewish population included is correspondingly small, 
but it may nevertheless be considered broadly representative of all 


26 A. J. Jaffee, “A Study of Chicago Jewry (1930) Based on Death Certificates,” in 
Sophia Robison, ed., Jewish Population Studies (New York 1943). 

27 See, for example, Sophia Robison, “How Many Jews in America?” (cited above). 

28 Sophia Robison, ed., Jewish Population Studies (New York 1949). 
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Table 3. AGE DistRIBUTION OF COMPOSITE SAMPLE OF JEWISH POPULATION 
IN E1GHT SELECTED COMMUNITIES, UNITED STATES, 1936-38 1 








Age Percent Age Percent 
Under 5 years 5.11% 40-44 7-74% 
5 9 6.47 45-49 7-29 
10-14 7.96 50-54 6.29 
15-19 9-30 55-59 4-73 
20-24 9.83 60-64 3-64 
25-29 9.26 65-69 2.60 
30-34 8.55 70-74 1.74 
35-39 8.28 75 and over 1.42 





1 Sophia Robison, ed., Jewish Population Studies (New York 1943). 


the Jews in the country. The total number of persons in the 
combined sample is 83,344. 

Table 3 presents the age distribution for this sample. Since 
five of the eight studies were conducted in 1938, two in 1937, and 
one in 1936, there is but slight error introduced by the assumption 
that they were all completed at about the same time. It will be 
noted that beginning with the 20-to-24 age group, the groups 
decrease in size. 

The “under 5 years” group may be taken as illustrative. This 
group shows a birth survivor rate of 10.2. If correction is made 
for the mortality of the first five years of life, a birth rate, slightly 
higher, will appear. Using 1939 urban death rates for this group, 
16.3 per thousand, we find that the enumerated total would rise 
from 4,257 to 4,327 and would indicate a birth rate of 10.4, for 
our purposes so near the survivor rate as not to justify the compu- 
tation. The following figures compare the survivor rates for 
the age groups through nineteen with the national birth rate.*® 


Sample United States 

Survivor Rate Birth Rate 
1919-23 22.0 23.0 
1924-28 17.9 21.0 
1929-33 13.6 17-3 
1934-38 10.2 17.1 


29 United States, National Office of Vital Statistics, Special Reports, vol. 12, no. 28 
(July 2, 1941). 
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The rates thus calculated are below the birth rates for both 
the total and the urban populations and the differences are especi- 
ally marked in the two lower age groups. The figures are less 
reliable for the earlier years of the period, but the trend toward 
a lower birth rate among the Jews is unmistakable. For the 
period 1934-38 it is far below the true death rate; this may indicate 
the beginning of a net loss period for the Jewish population. 

In the sample under consideration, there are not sufficient data 
to determine the proportion of women in each age group, but a 
fair notion of their distribution by five-year groups is indicated 
in Table 3, since the sex ratio cannot be far from 100. It will 
be noted that in the period when the birth rate of the Jewish 
population reached its lowest level, the age groups with the highest 
reproductive rate constituted greater proportions of the Jewish 
population than the older or younger groups. As the younger age 
groups move into the reproductive years, there will be fewer of 
them, so that only a tremendous increase in the birth rate will 
offset the decline already under way. 


IV 


A comparison of the demographic processes of one country with 
those of another is always subject to the criticism that certain 
important differences will be overlooked or unaccounted for. 
Nevertheless, it is worth while to consider certain recent trends in 
the Jewish population of Europe for the light which the nature 
of such trends will cast upon the situation in America. Western 
civilization has many common characteristics and, presumably, 
the Jews of Europe are in many respects similar to those of 
America. This would be particularly true of the Jews of Western 
Europe, for example, those of England, France, or Germany. 
Since the best studies were made in Germany, these have been 
selected for consideration. 

Erich Rosenthal, in his study of the Jewish population of 
Germany from 1910 to 1939, presents a concise picture of the rise 
and fall of this population, and its changing size as compared 
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with that of the German population as a whole is shown in 
Table 4. Though there was some migration both into and out 
of Germany, of Jews and non-Jews, it was not enough to invalidate 
the conclusion that the general trend shown in the table is the 
result of differences between the numbers of births and deaths. 
It is apparent that while the German people as a whole were 
still increasing at a comparatively rapid rate, the rate of increase 
of the Jewish portion had already begun to decline. The decline 
noted in the total German population after 1910 is observed to 


Table 4. TorTat AND JEWISH POPULATION INCREASE, GERMANY, 1871-1939 1 














Total Population Jewish Population 
Year Number % of Incr. Number % of Incr. 
1871 36,323,000 383,000 
1880 40,218,000 10.8% 437,000 14.1% 
1890 44,230,000 9-7 465,000 6.4 
1900 50,626,000 14.4 497,000 6.8 
1910 58,451,000 15-4 539,000 8.4 
1925 63,181,000 8.1 568,000 5-5 
1933 66,029,000 4-5 503,000 11.5 
1939 68,271,000 3-4 222,000 55-9 





1 Erich Rosenthal, “Trends of the Jewish Population in Germany 1910-1939,” in 
Jewish Social Studies, vol. 6, no. 3 (July 1944) pp. 233-74. 


have begun a generation earlier among the Jews. The advent 
of the Nazi regime in 1933 of course destroys the validity of com- 
parisons of figures for later years. 

Table 5 shows the number of live births and of deaths for the 
Jewish population of Prussia, as well as the absolute increase for 
the entire population, in selected years. The trend is definitely 
downward for the Jewish group. In 1910 the Jewish birth rate 
(both parents Jewish) was 11.2. The rate dropped to 8.25 in 
1925 and to 3.8 in 1933. Clearly these rates, even at their highest, 
were insufficient to maintain the Jewish population at its original 
level. Other evidence corroborates the birth records. Table 6, 
showing age groups in Germany in 1933, indicates that the effects 
of the relatively low birth rates were already manifest in the 
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Table 5. NATURAL INCREASE OF TOTAL AND JEWISH POPULATION, PRUSSIA, 1910-19361 





Jewish Population 





Total Population 





Year . 
Births Deaths Natural Incr. Natural Incr. 

1910 6,042 5,709 333 581,465 
1925 4,680 5.554 -874 345,906 
1926 4,135 5504 -1,469 308,287 
1927 3-729 5,697 —1,968 252,328 
1928 3,625 5,704 —2,029 275535 
1929 3.283 6,235 2,952 207,954 
1930 3,004 5.559 —2,555 258,806 
1931 2,640 5,728 —3,089 193,902 
1932 2,096 5,668 3,572 178,588 
1933 1,913 5,648 -35735 146,195 
1934 1,247 5,290 -4,043 303,900 
1935 1,553 5.385 -3,832 301,905 
1936 1,344 5.426 —4,082 301,018 





1 Erich Rosenthal, “Trends of the Jewish Population in Germany 1910-1939,” in 
Jewish Social Studies, vol. 6, no. 3 (July 1944) pp. 233-74. 


Table 6. AGE DISTRIBUTION OF TOTAL AND JEWISH POPULATION, GERMANY 
AND LARGE GERMAN CITIES, 1933 1 











Germany Large German Cities 
Age % of Total % of Jewish % of Total % of Jewish 
Population Population Population Population 
Under 6 years 9.0% 4:9% 6.7% 4-7% 
6-13 14.0 11.0 10.9 10.8 
14-15 2.0 1.4 2.2 1.4 
16-17 £.3 1.6 1.8 1.6 
18-19 3.6 2.6 2.9 2.6 
20-24 9-5 6.9 9.2 6.9 
25-29 9-4 7-3 10.1 7-5 
30-39 16.1 16.6 18.1 17.4 
40-44 6.5 8.1 7:7 8.4 
45-49 6.0 8.0 7.2 8.1 
50-59 10.7 15-3 12.2 15-2 
60-64 4.0 5.8 1% 5.6 
65 and over 7.0 10.5 6.7 9.8 





1 Erich Rosenthal, “Trends of the Jewish Population in Germany, 1910-1939,” 
in Jewish Social Studies, vol. 6, no. 3 (July 1944) pp. 233-74. 
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Jewish population and that the age distribution was such as to 
produce still lower rates in the future. Rosenthal’s conclusion is 
naturally that the Jews of Germany were on the way to extinction 
long before the beginning of the Hitler regime. 

The bearing of the German situation upon the American 
depends, of course, on the extent to which pre-Nazi Germany 
resembles present-day America. That there were many differences 
no one will deny. Yet there are many similarities of significance. 
Like the American, the German Jews were a small minority group, 
highly urbanized. They were regarded by many as apart and 
distinct from the rest of the citizens. They were subject to 
certain pressures and criticisms which made life more or less 
difficult for them. Intermarriage between Jews and non-Jews 
resulted, more often than not, in offspring who in adulthood did 
not identify themselves with the Jewish group. ‘These circum- 
stances are fairly well duplicated in the United States and in so 
far as they affect the birth rate in one country they may be 
expected to do so in another. 


The conclusions may be briefly stated. The Jews in America 
present in highly developed form those demographic character- 
istics which are normally the accompaniment of a low birth rate. 
They are urban, professional, educated, and increasingly aged. 
Such facts as are available indicate a birth rate among the Jews 
lower than among the non-Jews, a rate too low for replacement. 
With the cessation of large-scale immigration to this country, the 
Jewish group can maintain itself only through an excess of births 
over deaths. This it does not seem to be doing at present. Indi- 
cations are that the Jewish population of America will decline just 
as the Jewish population declined in Germany during the two 
or three decades immediately preceding the Nazi regime. A 
cautious prediction may be made that the Jewish community in 
America, which has already reached its maximum size, will in 
the course of the next fifty years decline in numbers, both 
absolutely and in proportion to the general population. 








~ —_— ~~ Fe Ve OF 








SKEPTICISM AND FAITH 


In Memory of Erich Frank 


BY KARL LOWITH 


I think, Socrates, and I daresay you think so too, that it is very 
difficult and perhaps impossible to obtain clear knowledge about 
these matters in this life. Yet I should hold him to be a very poor 
creature who did not test what he said about them in every way, 
and persevere until he had examined the question from every side 
and could do no more. It is our duty to do one of two things: we 
must learn or we must discover for ourselves the truth of these 
matters; or, if that be impossible we must take the best and most 
irrefragable of human doctrines, and embarking on that, as on a 
raft, risk the voyage of life, unless a stronger vessel, some divine 
word, could be found, on which we might take our journey more 
safely and more securely. (Plato, Phaedo). 


| a chapter in Kant’s Critique of Pure Reason we can 
distinguish three degrees of holding a thing to be true: Meinen, 
Glauben, and Wissen, to have opinions, to believe, to know. To 
have mere opinions is to hold something to be true, with the 
consciousness that it is insufficient, both subjectively and ob- 
jectively. If the holding true is sufficient subjectively, but in- 
sufficient objectively, it can be called believing. If it has sufficient 
reasons, both subjectively and objectively, it is knowing. It would 
be absurd to hold mere opinions or beliefs in pure mathematics. 
In contradistinction to these three degrees of theoretical certainty, 
one may have a pragmatic belief on which to act. A physician, for 
example, may feel that he has to do something for a patient, even 
though he does not know the nature of the illness. He will act 
on pragmatic belief which also admits of degrees. The surest test of 
the firmness of such a pragmatic belief is betting. But the higher 
the bet, the more easily do we become aware that the certainty 
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of our beliefs has shaky foundations. And if we have to stake 
the truth and happiness of our whole lives, the certainty of our 
judgment drops considerably and we discover by the test of betting 
that our belief does not reach so far. 

Now, what is characteristic of our time is that people are long- 
ing for guidance, security—economic, moral, and intellectual— 
and constructive results, that there is a need for firm convictions 
and a strong faith, for the very reason that people are so terribly 
insecure and skeptical, if not cynical. But faith, religious faith, 
particularly Biblical faith, is neither the possession of a credit nor 
a pragmatic belief, nor is it a provisional substitute for a knowl- 
edge not yet attained. 

Faith, as we may learn from Job, Augustine, Luther, Pascal, and 
Kierkegaard, is a costly achievement, not simply to be willed. It 
is an unconditional trust and as such it is rarely found in inter- 
human relations and is unwarranted with regard to the human 
world as it is. At the same time, neither ordinary suspicion nor 
sitting on the fence is identical with philosophical doubt. It 
would be foolish to have unconditional trust in a businessman 
who wants to sell us something. It would be unwise to have un- 
conditional trust in a teacher who has not absolute knowledge. It 
would be generous to have unconditional trust in a friend, though 
he may deceive us, which is, then, to his own discredit, but not 
to ours. Unconditional trust is not a rationally assured belief. 
It is only possible and reasonable when referring to an absolutely 
trustworthy being. As such a being is the God of the Old and 
New Testaments conceived. Faith is as rare and unpopular as its 
seeming counterpart. 

People are naturally neither radical skeptics nor radical be- 
lievers. Ordinarily we are and we do everything only to a 
“certain,” that is, very uncertain, degree. We are ordinarily 
common sense and common faith dogmatists, living by “animal 
faith,” never questioning whether a single one of our intellectual, 
social, and moral habits can be reasonably maintained. 

As radical attitudes both, skepticism and faith challenge our 
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average scientific knowledge whereby we know more and more 
about less and less. And since most people today do not believe 
in anything except science—among which there are many artifi- 
cially construed pseudosciences—it will do no harm to question 
with the skeptics the certainty of our knowledge, and to support 
with the believers, though on the philosophical basis of skepticism, 
the possibility of faith in undemonstrable things. 


I 


Originally, the word skepticism did not mean a passion for doubt. 
Neither did it mean, as with Descartes, a method for attaining 
certain truth by way of excluding everything doubtful. This 
Cartesian doubt is an answer to the refined skepticism of Mon- 
taigne, which consists in considering in a well-tempered way the 
divergent aspects of things, their pros and cons, without taking 
sides. Kant called the skeptics “nomads” of the spirit, because they 
frustrate any permanent cultivation of the soil. But Montaigne’s 
skepticism should by no means be scorned. It paralyzes only the 
weak minds; others will be stimulated by it. This kind of 
skepsis opens unexpected perspectives in what seemed common- 
place; it questions the traditional distinctions between the rational 
and the irrational, between truth and error. It knows that there 
is nothing so improbable that human thinking and acting would 
not be capable of it. It is Montaigne’s unprejudiced but incon- 
clusive doubt, which leaves the truth in suspense, to which 
Descartes and Pascal responded: the one with philosophy as a 
science, the other with the certainty of faith. Their response to 
Montaigne puts them both in indirect relation to the classical 
skeptics whom Montaigne often followed literally. The main 
source of classical skepticism is a work by Sextus Empiricus, 
physician and philosopher at the end of the second century and 
contemporary of Tertullian, a passionate adversary of philo- 
sophical skepticism and apologist of the Christian faith. To Ter- 
tullian, skeptics and philosophers were one and the same, for he 
saw the whole difference between philosophers and Christians 
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in the fact that the former were still engaged in skeptical search 
while the latter had found the truth by faith. 

In classical philosophy, skepticism means keen observation and 
investigation, seeking, searching. That which skepticism seeks is, 
however, not doubt but truth. Skepticism is, therefore, search for 
truth, and the one who searches has to continue his search until 
he has found what removes his doubt. Thus, skepticism is a 
highly respectable philosophical school or, rather, discipline of 
the mind. 

Sextus Empiricus begins his Outlines of Pyrrhonism by classify- 
ing the philosophers according to the relation between searching 
and finding. All of them seek truth but with different results: the 
seeker finds what he has been looking for and then he knows 
the truth; or he gives up his search for truth because he is unable 
to find it; or he persists in seeking. The first are the traditional 
philosophers or dogmatists among whom Sextus Empiricus counts 
Aristotle, the Stoics, and the Epicureans, but not Plato whom he 
suspects of having been a skeptic. The second are the so-called 
Academicians. The third are the true skeptics, those who persist 
in seeking and searching and abstain from premature judgments. 
Their skepticism is so radical that the common reproof that a 
skeptical statement contradicts itself simply by being a statement, 
as dogmatic as any other, is not pertinent. For the true skeptic 
puts his own statements, too, in a skeptical way: he does not con- 
tend that something is or is not so; he only says how a thing 
appears to him, now and for the time being. He is intentionally 
irresolute and undecided, the opposite of a “decisionist’”” who 
insists on a resolute decision, whether right or wrong, because 
he lacks objective wisdom. 

The skeptic knows that all things exist only in relation to other 
things and to man as the perceiving, apprehending, and knowing 
subject. The world is our world and it appears to man differently 
from the way it does to animals, and again is different for different 
men and animals. Everything is how it is “in-relation-to.” Great- 
ness—for example, physical, moral, historical greatness—is relative 
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to what appears small to us. There is no way to decide what 
historical greatness is per se, in relation to itself, according to its 
own nature. Health is relative to disease, hope to despondency, 
and so on. This skeptical relativism is applied to the relativity 
of theological concepts as well. Sextus Empiricus discusses the 
doctrines of God’s essence and existence. Both are matters of 
argument because God is obviously not “wholly revealed” and 
therefore needs to be demonstrated. To try to prove God by 
means of something else which is wholly revealed would be 
illogical. To try to prove Him by means of something which is 
not wholly revealed would be impossible. Furthermore, the con- 
cept of God includes that of divine providence; providence pro- 
vides either for everything or for some things only. Among the 
things of this world, however, there are evils. Since it would 
be impious either to make divine providence responsible for the 
existence of evil or to assume that God was incapable of creating 
a world without evil, the dogmatic assertion that God is all-provid- 
ing puts one in danger of blaspheming. In the face of such 
contradictory viewpoints and statements, the skeptic remains in 
suspense while, in pursuing his practical life, he holds no decided 
opinions. He is religious in the traditional sense, for such a 
radical suspense of judgment can only be practiced in the realm 
of theoretical wisdom. The searching skeptic honors the gods, 
but he cannot decide which religion is the true one: whether the 
world has been created by God, or whether it is eternal without 
beginning and end or has merely a contingent existence. And 
supposing that philosophy begins with amazement, this, too, would 
be relative, namely, to the customary. A first experience of an 
earthquake, a first view of the ocean, a first crossing of the Andes 
by plane, a first blitz—all these amazing experiences necessarily 
lose this character as soon as we become used to them—and there 
is hardly anything to which man does not become used. 

Because of this relativity of all things to inner and outer situa- 
tions, to different customs, laws, doctrines, philosophies, and 
creeds, the skeptic does not venture to decide what a thing is per 
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se, but confronts each one-sided viewpoint and statement with an 
equally one-sided counterpoint, and goes on searching, instead 
of judging prematurely through affirmation or negation. Such 
abstinence produces an intellectual standstill which is joined by a 
tranquillity of the soul, resulting in ataraxy, that is, a moral im- 
perturbability which corresponds to the theoretical one. The 
ultimate aim of skeptical wisdom is, therefore, a willed suspension 
of judgment in all that which is a matter of theoretical uncertainty, 
and a calmness of mind with regard to the things life imposes 
upon us. The dogmatists, who do not understand the existential 
relativity of all our experiences, react foolishly because they believe 
that things are in themselves good or bad. ‘These relativities 
were examined so completely by the classical skeptics that there 
was little left to desire. It is a prejudice to think that only modern 
historical relativism has brought about the destruction of all 
dogmatic positions. 

Of course, in a given situation, everybody will have to decide in 
this or that way, without theoretical certainty. But such a practical 
resolution always falls short of the theoretical insight into the 
unresolved pros and cons. Practical decisions do not settle the 
matter philosophically but spring up from the very uncertainty 
of a purely rational solution. So little do decisions rest on certain 
insight into what is true and right that they try, rather, to eliminate 
all skeptical considerations. 

If these arguments of classical skepticism seem to be somewhat 
superficial, Sextus Empiricus has an answer for that. He con- 
cludes his essay by saying that the skeptic, for reasons of benevol- 
ence, tries to cure the dogmatists by way of persuasion. Just as 
physicians, however, administer medicines of different strengths, 
according to the seriousness of the ailment, the skeptic’s arguments, 
too, have to be lighter or stronger depending on how superficial 
or deep-rooted the dogmatist’s folly is. For this reason the skeptic, 
intentionally, does not refrain from using weak arguments occasion- 


ally—which is, by all means, a compliment. 
At this point, one cannot abstain from asking about our own 
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state of wisdom when even within philosophy we are told, by 
pragmatists and existentialists, to substitute “decision” for insight. 
It seems that in spite of all our practical skepticism we have 
become thorough doctrinarians. We have lost the sense of skepsis 
so completely that there is not even as much left as is still alive in 
Kant’s criticism. It is true, Kant believed that by his critical 
method he had left behind skepticism as well as dogmatism, and 
that he had found a way out between the two (see the last paragraph 
of the Critique of Pure Reason). And Hegel thought that he had 
overcome Kant’s criticism with his dialectics wherein skepticism 
is only a vanishing element in the knowledge of the absolute. In 
absolute wisdom the skeptical insight into the relativity and 
uncertainty of all that at first appears certain is, positively, sub- 
lated and, at the same time, abolished. The course of the phe- 
nomenology of mind is, according to Hegel, “‘skepticism fulfilling 
itself,’ a process in which absolute wisdom gets the better of the 
incomplete skepticism of searching and researching. With Hegel, 
skepticism is, therefore, only the ‘“‘negative side of the knowledger 
of the absolute.” Hence Hegel can argue that skepticism is not 
directed against reason but, like true reason itself, against the 
dogmatism of abstract human understanding. Skepticism dissolves 
legitimately all finite determinations without, however, grasping 
absolute truth. Skepticism shows the contradictions between one- 
sided determinations without advancing, like Hegel’s logic, to the 
dissolution of the law of contradiction itself. 

The doubtful presupposition of Hegel’s seeming superiority to 
the old conflict between skepticism and dogmatism is his concept 
of reason (Vernunft) and its identification with faith. To him 
both are a comprehension (Vernehmen) which comprehends the 
absolute. In his essay, “Faith and Knowledge,” Hegel says that 
the progressive culture of our time aas risen so much above the 
old antagonism of reason and faith, of philosophy and religion, 
that this distinction now has its place within philosophy itself, 
while, on the other hand, critical reason has gained so much 
influence upon positive religion that the polemics of philosophers 
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against miracles and the like are no longer of avail. In this, 
however, Hegel deceived himself. It is not by chance that his 
attempt to reconcile skeptical reason with faith in a philosophy 
of religion has called forth, with Marx and Kierkegaard, the 
counterpositions of a materialistic atheism and of a paradoxical 
faith, both disrupting Hegel’s reconciliation all over again. 

The simple and genuine difference between searching and find- 
ing is too fundamental to be obliterated by either critical or 
dialectical thinking. It is bound to reappear whatever its guise. 
And who of us can pretend to possess the whole truth and to be 
free of doubt? If anything characterizes our intellectual situation, 
it is that we have become conscious of not being in possession of 
the truth, whereas former ages honestly believed that they possessed 
it. 

And yet there is no great skeptic who, like Socrates, is able 
to charm the youth or, as his enemies said, to corrupt them. We 
look in vain for philosophers who go on with their skeptical 
search without settling down on so-called findings and who do not 
pose their questions in such a way as to predetermine the answers. 
If we were to follow Socrates on his many ways and byways of 
searching and researching, of questioning and inquiring, we would 
have to resign ourselves to the fact that there is not a single 
Socratic dialogue which settles the problem in a more than pro- 
visional way. This inconclusiveness corresponds to the literary 
form of the Platonic dialogue with its divergent perspectives of 
different partners. Thus all questions retain an open horizon, 
ending inconclusively, which is also true of every genuine con- 
versation where no one is supposed to have “the last word.” 

Ironical Socrates did indeed not know what he himself was, 
what man and what death are, and even less what Being is. He 
also was not sure whether in all circumstances life is worth living. 
In his Gorgias he raised the question whether a man who has been 
carried safely through many perils with his wife and child and all 
his goods into port has to be grateful to his captain. The philo- 
sophical captain has a modest opinion of his service. He asks only 
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a few drachmas for it because—as Socrates points out—he is 
doubtful whether he has done his passengers any good by saving 
their lives. He is aware that none of them is, after the landing, 
better off as to his soul and body than before his departure. And 
if, for example, a man was suffering from an incurable disease of 
body or of soul. it was rather unfortunate for him to have been 
saved. Only an ironical genius like Socrates could afford such 
a serious jest. Even the skeptics lost his sense of irony and there- 
fore became skeptical dogmatists. 

Kierkegaard who flattered himself that he was a “Christian 
Socrates” was most critical of Hegel’s dogmatic system on the 
ground that existential truth cannot be taught directly and 
systematically. Yet, his own method of “indirect communication” 
resulted, and not by accident, in a fanatical and direct testimony 
to the Christian truth as he understood it, entirely different from 
the testimony of Socrates who, ironically enough, accepted his 
death sentence for the sake of a truth unknown to him. The 
daimonion which gave him his ultimate security and ease was not 
explicable in terms of knowledge. On the other hand, Kierke- 
gaard’s “irony” ends in the sarcasm of his final attack upon present- 
day Christendom. He is unironical from the very outset. Even 
in his doctoral thesis on Socratic and romantic irony, he radicalizes 
the Socratic irony to an “absolute negativity.’ A total and radical 
skepticism is, however, no longer ironical and skeptical—and a 
“Christian Socrates” is therefore a contradiction in terms. 

The strange fact that Socrates remained inimitable, that his 
skeptical irony died out with him, may have its cause in the 
passionate seriousness of the Christian faith which, in its intel- 
lectual elaboration, can well be paradoxical but never ironical. 
The Christian search for redemptive truth and certainty of faith 
is incompatible with classical irony, skeptical suspense, and 
ataraxy. Doubt, too, has become more total and intense through 
Christianity than it ever was in antiquity. Augustine, Pascal, 
Luther, Kierkegaard, they all seek and search and doubt in a 
new, passionate way. Classical skepticism discussed rational con- 
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tradictions with regard to their truth or falsity; Christian and 
modern doubt refers to the question whether man, who sins and 
errs, can be “in the truth” at all. 

To sum up: to be a skeptical philosopher means to search by 
relentless questioning; it does not mean to feel sure of a revealed 
or eternal truth. Christian thinking means to think on the basis 
of faith. But he who really believes is no longer searching; he 
has found the truth in the revealed word of God which liberates 
and saves, though it may be necessary time and again to renew 
the act of faith. Philosophy in a Socratic and skeptical way 
ceases where faith begins, because the search of researching skeptic- 
ism ceases when seeking is through finding fulfilled. 

On the basis of this simple and fundamental distinction, which 
seems to me more essential than the traditional contradistinction 
of reason and revelation, or of knowledge and faith, Tertullian 
discussed the relation of philosophical skepticism and faith. 
Granted that this is a radical distinction, there still remains the 
question whether it would be possible to cross over from the 
skepsis of knowledge to the certainty of faith, or whether they 
can coexist. These three questions—the radical difference 
between philosophical skepticism and faith, the possibility of cross- 
ing over from the one to the other, and their possible coexistence 
—can best be made clear by drawing on Tertullian, Kierkegaard, 
and Pascal. 


II 


It is not by chance that the relation between skepticism and faith 
can be elucidated only through such Christian thinkers, or in 
other words, that the problem lies in the relation of faith to 
skepticism and not vice versa, because philosophical skepticism as 
such has no proper affinity to faith. The skeptical and critical 
knowledge of the limits of our knowledge and the awareness of the 
uncertainty of our traditional certainties do not by themselves lead 
beyond these limits to faith. On the other hand, faith cannot 
avoid taking into account the possibilities of knowledge and 
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doubt, because the Christian faith itself is the result of a con- 
version, liable to relapse into doubt. The more interesting 
unbelievers are those who once believed. 

Tertullian’s fight against philosophical skepticism is directed 
against philosophy as such. He also explains all Christian heresies 
by their dependence on respective philosophical schools. He 
knows of only one alternative: either “Athens” or “Jerusalem,” 
to be either a philosopher or a Christian. “I don’t care if they 
invent in God’s name a Stoic, Platonic, or dialectic Christianity. 
Since Jesus Christ we need not trouble ourselves with any more 
researching. If we believe we do not wish for anything beyond 
our belief. For this is the first thing: that we believe that there 
is nothing left, beyond faith, to seek, to find or to believe. .. .” 
Tertullian interprets the parables from the Gospel of St. Matthew: 
Seek and you shall find; knock and the door will be opened unto 
you; for everyone who asks receives . . . . He wants to show that, 
at that time and for the Jews, seeking was still necessary but that 
this is no longer true for us who are already in possession of the 
message of Christ. Christ taught us what we have to believe and 
we have only still to seek to make us fit for believing it. Christian 
search is no endless research. “We have to seek until we find 
and to believe when we have found. Then there is nothing else 
to do but to hold fast what we have seized in faith.” The right 
faith sets bounds to all seeking and searching with ever new find- 
ings. Only he who never had faith, or abandoned it, will look for 
something new. Nobody seeks but he who never had or has lost 
what he had. If, however, somebody goes on seeking because he 
does not find, then he seeks where there is nothing to be found 
and knocks where there is nobody to open. Furthermore, it is 
against the meaning of honest seeking and asking to do so without 
trust—that is, faith—or to ask those who are not trustworthy. 
This means that Christian seeking and finding necessarily takes 
place within the presupposition of faith. “Let us search in that 
which is ours, with those who are ours.”” For a Christian there is 
no sense in holding counsel with people who have to admit that 
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they themselves are still seeking in uncertainty. In taking counsel 
from them one would fall into the same pit of doubt with them. 
In spite of this radical difference between philosophical skepsis 
and faith, as Tertullian stated it, there is, however, a way of 
crossing over from doubt to faith, though not by a comfortable 
bridge. Only he who seeks with passion so that his doubt grows 
into despair may come to believe. But seeking and doubting in 
such a passionate way is no longer in line with classical skepticism 
and its ideal of unshakable equanimity, of passionless ataraxy. 
Kierkegaard, in his thesis on Lessing, is at first in seeming 
agreement with him, taking the side of skepticism and doubting 
that we can ever be sure of the truth. He quotes approvingly 
Lessing’s well-known statement: if God held in his right hand 
all perfect truth and in his left the vital striving for it and if he, 
Lessing, had to choose, he would ask for the imperfect and possi- 
bly erroneous striving, for pure truth is for God alone. Kierke- 
gaard stresses this preference for the experimental search for 
truth by praising Lessing for his ‘skeptical ataraxy” and “religious 
sensibility,” as against the philosophical dogmatists whose childish 
earnestness lacks the suspense of irony. Concerning Lessing him- 
self, Kierkegaard realized that one could never be sure whether 
he had attacked Christianity or defended it, for he was at home 
in the dialectical duplicity of jest and earnestness which prevented 
him from being in deadly earnest and thereby superficial. 
Like Socrates, Lessing kept the “wound of the negative” 
open, which is sometimes the condition for a cure; the all-too- 
positive ones allow it to heal prematurely. Lessing also knew 
that there is no direct crossing over from an evident historic 
truth (for example, the historical person of Jesus) to faith (in 
Jesus as Christ), except by means of a bold “leap,” that is, a risky 
decision which Lessing (in his famous controversy with Jacobi) 
refused to undertake, with the ironical excuse that his heavy head 
and old legs would not permit of such a “salto mortale.” 
Kierkegaard insisted on the “leap of faith” as the “category of 
decision.” Lessing, he says, experimented with doubt, while he 
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himself experimented with faith. Kierkegaard was of the question- 
able opinion that nobody can embrace the Christian faith, or had 
ever embraced it, except by such a desperate leap into faith. But 
to venture it makes sense only if, in the process of skeptical search, 
one has got into a dead end, and if rational doubt has turned into 
passionate doubt or despair. Kierkegaard’s despair of finding the 
truth through philosophy was not the least reason for his leap into 
faith. But even so the encounter with God remains a certainty of 
faith “on the boundless ocean of uncertainty,” for the “Archi- 
medean point of the religious life” is a mere point on which there 
is no comfortable dwelling. 

This simile of the Archimedean point reminds us of Descartes 
who, too, by his methodical doubt, wanted to find such an un- 
conditional point and he thought he had found it in the self- 
consciousness of the doubting Ego. Kierkegaard radicalized 
Descartes’ theoretical doubt about the sensual appearance of the 
corporeal world to a passionate despair about man’s being-in-the- 
world. The doubting Ego is for him not a rational self-conscious- 
ness but an existing human self. Doubt does not enable him to 
attain a rational concept of the world but to become his own self 
in the passion of despair, and despair becomes a springboard from 
which to dive into faith, which is itself a “passion.”” One has to 
doubt “in earnest,” says Kierkegaard in opposition to Descartes, 
and to try to “exist” as a skeptic. It is possible to doubt theoreti- 
cally, without committing oneself to it, but it is impossible to 
despair without being fully engaged in it. Despair is totally what 
theoretical doubt is only partially. Doubt moves within the differ- 
ence between a theoretical and a practical attitude; despair is 
comprehensive. 

Kierkegaard’s radicalization of the Cartesian doubt to an existen- 
tial despair rests on the fact that he no longer took seriously 
philosophical theory or contemplation; only the practical, the 
existential, mattered to him. He no longer approved of the 
classical and the Cartesian distinction between what can be sensi- 
bly doubted in theory though not in practice. The skeptic, says 
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Kierkegaard, must be caught in the practical, ethical realm, 
because it is much worse to act when we are uncertain than to 
state our doubt theoretically. According to Kierkegaard the 
contradiction between radical theoretical skepticism and practical 
compromise cannot be maintained. The fact that the ancient 
skeptics and Descartes tolerated this contradiction seemed to 
Kierkegaard explicable only on the assumption that they felt 
sure of their practical conduct at least and thus had some certainty 
apart from their theoretical doubt. It is this refusal to accept 
the separation of practical conduct from skeptical search which 
motivated Kierkegaard to radicalize doubt to despair. Only when 
doubt has become desperate can it be related to faith, and Kierke- 
gaard interprets this despair as a “sickness unto death,” that is, 
within the perspective of faith. 

Quite different from Kierkegaard’s is Pascal’s position with 
regard to the relation between skepticism and faith. Pascal com- 
bined three qualities in his person: he was a man of science, the 
exacting science of mathematical physics; he was a profound 
skeptic; and last but not least, a Christian believer. As a scientist 
he ranks with the great mathematicians and physicists of his time; 
as a skeptic he was a disciple of Montaigne and, through him, of 
classical skepticism; as a believer he took his place in the tradition 
of Paul and Augustine. No one of these elements that constituted 
Pascal’s mind disturbed the others; rather they supplemented 
each other. ‘We must know where to doubt, where to feel certain, 
where to submit.” Doubt, scientific certainty, and religious sub- 
mission unite in Pascal as skeptic, mathematician, and believer. 
All three ways of conduct are reasonable in their respective fields. 
One has to understand that there are many things which reason 
cannot grasp and that there is nothing so conformable to reason 
as to disavow itself. One has to reach the point where one 
understands that nowhere in life can a whole and certain truth be 
attained, either intellectually or morally, that all our principles 
are partly true and partly false and that such half-truths combined 
together do not make a whole truth but destroy each other. 
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In a special fragment (No. 434) Pascal speaks of that which 
constitutes the main strength of skepticism: the uncertainty of 


to 

1e our presuppositions and fundamental decisions. Compared with 
al them, all the uncertainties which classical skeptics have demon- 
at strated are of minor importance, though most people dogmatize 
0 on such shaky foundations as the relativity of our historical, social, 


It and psychological conditions. What is more essential is that, 
without a revealed truth, there is no absolute certainty available 
for the truth of our principles. Of course, we may feel that 
h certain principles are true and certain. But this kind of natural 
feeling is no convincing proof and cannot efficiently refute the 
excesses of skeptical reasoning. Setting aside the certainty of 
faith there is no certainty of any kind to prove whether man has 
come into being through a good creator or through a wicked 
h demon or just by chance. This fundamental uncertainty of our 
origin also includes the uncertainty of our nature and no dog- 
matist of natural certainty will be able to give an answer that 
q stands the test. A faint breeze of skepticism compels the dogmatist 
of natural certainty to let his booty go. In this war of dogmatists 
and skeptics everyone has to take sides, for those who intend to 


f remain neutral are already on the skeptics’ side, the advantage of 
. which is that all those who are not against them are for them. 

] ‘What is man going to do in this situation?” asks Pascal. Shall 
1 he doubt everything, whether he wakes or dreams, whether he 


really doubts, whether he exists at all? He seems to be a strange 
monstrosity, the only creature that knows something about him- 
self and the whole of being, ‘“‘a depositor of truth,” and at the 
same time “‘a sink of error,” “‘the pride and refuse of the universe.” 
Human reason and skepticism must humble themselves and 
comprehend “that man transcends man infinitely,” namely, as a 


being from God and toward Him. Man has to learn his true con- 
dition not from himself but by listening to the word of his creator. 
He has to understand particularly two Christian teachings in 
order to comprehend his human condition: the corruption of 
human nature by the fall of man, and man’s redemption through 
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Jesus Christ. Both are mysteries superseding our natural reason 
and they alone can explain our condition. Without the mystery 
of sin and the forgiveness of it man is to himself less comprehensi- 
ble than these mysteries. Pascal resolves the perplexity of the 
human condition through faith, but with the aid of skepticism, 
which prepares man for the seeking of the truth of religion by 
shaking up all alleged certainties of his philosophical wisdom. 
Radical skepticism may open the way to faith, and the certainty 
of faith in one single thing can afford skepticism with regard to 
all other things. A man who sets his hope exclusively on the 
will of God can be thoroughly skeptical with regard to the will 
and the world of men. The higher our standard of truth, the 
more can we realize the depth of our illusions. 

Thus, skepticism does not simply lead to faith by hitting against 
the limitations of knowledge. It leads us merely to the threshold 
of faith and this threshold can be crossed only if God’s revelation 
and grace come to meet man’s “will to believe.” Hence Pascal 
can say, with regard to classical skepticism, that it was downright 
“true” because before Christ man did not yet know his real 
condition. But even after God’s revelation in Christ skepticism 
remains the last wisdom of true searching as long as philosophical 
search does not surrender to faith in revelation. Of course, one 
can conceive of a new philosophy after Christ, that is, when a 
philosopher has become a Christian, but then his position toward 
the problem of faith is no longer that of a skeptic philosopher 
but that of a Christian apologist. Hence, there are only three 
spiritual alternatives: “either to believe in revealed truth, or to 
deny it, or to doubt well.” These three ways of thinking, Pascal 
Says, are to man what the race is to a horse! Accordingly, he 
distinguishes three classes of men: those who serve God having 
found him (they are reasonable and happy); those who seek Him, 
not having found Him (they are reasonable and unhappy); those 
who pass their lives neither seeking nor finding (they are foolish 
and unhappy). 

Pascal was little impressed by those who protested that they had 
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eagerly been seeking the truth but could not find it. He suspected 
them of being busybodies who deceive themselves and whose lack 
of faith is due to negligence. On the other hand, there are many 
who think they have faith but are merely superstitious and believe 
by habit. Pascal realized also that the certainty of faith does not 
give security. “If we must not act save on a certainty, we ought 
not to act on religion, for it is not certain. But how many things 
we do on an uncertainty, sea voyages, battles! I say then we must 
do nothing at all, for nothing is certain, and that there is more 
certainty in religion than there is as to whether we may see 
tomorrow; for it is not certain that we may see tomorrow, and it is 
certainly possible that we may not see it. We cannot say as much 
about religion. It is not certain that it is [true]; but who will 
venture to say that it is certainly possible that it is not?” 

Behind and above Pascal’s acceptance of the uncertainty of our 
knowledge and faith there stands, however, his passionate yearn- 
ing for an ultimate assurance, and the power and range of his 
skepticism has to be measured by his will for truth as true 
certainty. Pascal’s memorial begins with a strict distinction of the 
personal Biblical God from the God of the philosophers, but 
immediately there follows twice the word “certitude” and only 
afterward “‘peace and joy,” namely, on behalf of such a certainty. 
This insistence on truth as certainty has its motivation in the 
Christian presupposition that truth is redemptive truth and man’s 
error sin. Apart from such a concern with sin and salvation the 
certainty of truth could only be second-rate. It would be difficult 
to persuade a philosophical skeptic that he should attain absolute 
certain truth if everything in this world and in the human con- 
dition is so profoundly uncertain and all our thinking a constant 


experiment with truth. 

Nietzsche once defined philosophy as the “art of distrust’: 
You propose to teach distrust of truth? Pyrrhon: yes—distrust as 
it never was yet on earth, distrust of anything and everything. 
This is the only road to truth. . . . Do not imagine that it will 
lead you to fruit-trees and fair pastures. You will find on this 
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road little hard grains, these are the truths. For years and years 
you will have to swallow handfuls of lies so as not to die of hunger, 
although you know that they are lies. But those grains will be 
sown and planted and perhaps some day will come the harvest. 
No one may promise that day unless he be a fanatic. 

But Nietzsche, “the most pious of the godless,” had a religious 
passion for the absolute and therefore did not abide in his skeptical 
search and extreme distrust. And if we may trust the wisdom of 
language we must indeed doubt whether the search for truth can 
ever rest on skepticism alone and be divorced from some sort of 
faith. Not only does the Hebrew word for truth imply nourish- 
ment, fidelity, and trust; the English word also derives from the 
Gothic “trow” (German: trauen, treu, vertrauen), that is, to trust, 
to believe, to have faith. If this is so, then even the most skeptical 
search for truth would require a faith in order to be true to itself. 
At this point our presentation of the problem of skepticism and 
faith would have to be revised and reversed. 
































ON THE LAW OF THE UNITED NATIONS 


THE smooth operation and the regulative effect of a written con- 
stitution depend ultimately upon factors which lie outside the province 
of law proper. The constitution of a political community is intended 
to create a legal bond that will exercise a unifying influence upon 
the thoughts and actions of its members. But the actual degree of 
that influence will be determined by the strength of other than purely 
juridical ties apt to give cohesion to society. Institutions established 
by written law can therefore be expected to work satisfactorily only 
to the extent to which they are at the same time founded on common 
moral beliefs and political traditions suitable to their operation. The 
effectiveness of constitutional rules in controlling the relations of 
the members of the community with one another depends also upon 
the degree to which the legal constitution corresponds to the power 
structure of the community, its actual constitution. If the latter is, 
or becomes, too disparate from the former, the legal constitution will 
itself be turned into an object of bitter strife instead of an effective 
instrument for harmonizing divergent opinions and interests. 

The presuppositions of a successful constitution are less likely to 
exist in an international community of world-wide scope than in a 
national community, but they are, unfortunately, no less indispensable, 
as has been borne out once more by the melancholy fate of the Charter 
of the United Nations. The integrating force of the legal bond cre- 
ated by the Charter has from the very first day been counteracted by 
the irreconcilable moral and political conceptions prevailing among 
the several members of the United Nations. The principles and pro- 
cedures of the Charter are therefore understood and interpreted 
differently in the free world, on the one side, and in the Soviet world, 
on the other. Moreover, the power constellation in international 
politics, of which the United Nations was an outgrowth and to which 
its procedures were deliberately adapted, has, contrary to our hopeful 
expectations, failed to outlast its establishment. It is now clear that 
the foundation of the United Nations was the last common effort and 
action of the victors in World War II rather than the transformation 
of their war alliance into a co-operative peace system. Shortly after 
the end of hostilities, the Big Five, the former leaders of the war coali- 
tion, who were henceforth as permanent members of the Security 
Council to guide the United Nations in the exercise of peaceable 
functions, commenced to look upon each other as potential protagonists 
of a future global conflict. Accordingly, the principle of unanimity 
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among the great powers, contrived as a means of guaranteeing their 
permanent co-operation, became the basis of the veto, employed and 
decried alike with a view to the struggle unfolding between them. 

No wonder that the Charter, designed to regulate and harmonize 
international relations within the newly established legal community, 
soon began to be itself an object of the cold war. More and more 
frequently the organs of the organization found themselves engaged 
in constitutional controversies over the legally correct interpretation 
of the Charter. As a matter of fact, if in such a serious matter it were 
proper to indulge in cynical questions, one would be tempted to ask 
whether the constitutional problems raised by the Charter, over which 
so many heated discussions have raged in the halls of Flushing Meadow 
and Lake Success, have not actually increased the number of issues 
that divide international society today and thus intensified interna- 
tional friction. 

This temptation is the stronger since a considerable number of 
those constitutional issues are due to technical deficiencies and in- 
consistencies in the text of the Charter. Their full extent has recently 
been laid bare by Professor Hans Kelsen in his monumental treatise, 
The Law of the United Nations... Endowed with a mercilessly 
logical mind and equipped with the legislative experience he acquired 
as the legal draftsman of Austria’s democratic constitution of 1920, 
Kelsen has subjected the technical defects of the Charter to a devastat- 
ing criticism. Negative criticism is, however, not Professor Kelsen’s 
exclusive, or even his main, concern. He cherishes the ambitious 
hope that, thanks to his systematic exposition of the defects in legal 
technique, “his study might be of some use not only to those who wish 
to understand, but also to those who will try to revise the law of the 
United Nations.” 

No doubt, better legal craftsmanship and less haste at the San 
Francisco Conference could have averted a great many uncertainties 
of interpretation to which the Charter in its present wording is un- 
avoidably subject. But we shall do well to realize that the most 
glaring textual inconsistencies are the reflection of conflicting political 
conceptions and ideals among the political fathers of the United 
Nations constitution rather than the result of poor technique on the 
part of the legal draftsmen. The Charter was a compromise not only 
between west and east, but also between divergent views on the pur- 


1 Hans Kelsen, The Law of the United Nations. A Critical Analysis of Its Funda- 
mental Problems. [Published under the auspices of The London Institute of World 
Affairs.| New York: 1950. xvii & gog3 pp. $18.75. 
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poses and principles of the future organization within the western 
world itself and within almost every one of the western delegations 
to the constitutional convention of San Francisco. 

The United States delegation was particularly subject and responsive 
to the pressure of such conflicting trends, which crystallized in Ameri- 
can public opinion between the conclusion of the preparatory confer- 
ence held by the great powers at Dumbarton Oaks in the fall of 1944 
and the beginning of the conference at San Francisco in the following 
spring. To be sure, there was in this country almost general agree- 
ment that the collective security system of the United Nations should 
be made more effective than that of the League of Nations by central- 
izing the decision on and the execution of enforcement measures to 
a much higher degree than under the Covenant of the League. At 
the same time, however, the American delegation was, with good 
cause, most anxious to attain this result without in any way seriously 
impairing American sovereignty, in order to spare the Charter the 
defeat which the Covenant had suffered in the United States Senate 
a quarter of a century before. It therefore insisted on substantial 
limitations on the powers of the organization no less vigorously than it 
insisted on the privileged status of the permanent members of the 
Security Council, especially with regard to all enforcement procedures. 
But isolationist sentiment was not the only trend of which our repre- 
sentatives at San Francisco had to take cognizance. The idealistic 
wing of American public opinion, which wields so strong an influence 
on the conduct of our foreign policy, objected to the very features of 
the Dumbarton Oaks proposals that made them acceptable to the 
isolationists, and demanded an international organization of a more 
democratic structure and with broader powers than that envisaged 
by the conferees of Dumbarton Oaks. True, the core of the original 
scheme remained intact despite the criticism directed against it not 
only by American groups but by spokesmen of small and middle 
powers as well. But these forces were successful in obtaining modi- 
fications of the Dumbarton Oaks pattern and, especially, in affecting 
the phraseology of the Charter to such an extent that the constitution 
of the United Nations emerged from the San Francisco deliberations as 
a bewildering mirror of conflicting conceptions. 

The ambiguities of the Charter were to plague the United Nations 
all the more since its authors purposely refrained from establishing 
procedures for its authoritative interpretation. In considering this 
problem, the legal committee of the San Francisco Conference came 
to the conclusion that the nature of the United Nations did not war- 
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rant vesting the final determination of constitutional questions in 
a supreme judicial or any other authority. The interpretation of the 
meaning of the Charter provisions was thus left to the various organs 
of the United Nations and to its several members. It is therefore not 
surprising that in the daily application of the Charter the legal 
opinions of the agencies of the organization as well as of its members 
are often influenced by political considerations. There is hardly any 
one member state which would not, during the five years the United 
Nations has been in existence, have interpreted one and the same 
provision of the Charter in different ways, depending upon the politi- 
cal context within which the constitutional question presented itself. 
In fact, changes of the constitutional position of a member do not 
necessarily involve a violation of good faith, since a great many pro- 
visions of the Charter are, for the reasons indicated, open to con- 
tradictory interpretations honestly arrived at. 

A scientific, objective analysis of so perplexing a document as the 
Charter of the United Nations should be of great service to all those 
who are participating in the continuous process of its interpretation. 
It ought to be the more helpful if it is undertaken by such a powerful 
legal mind as Professor Kelsen’s. However, practitioners in the service 
of the United Nations will, in consulting Kelsen’s treatise, do well to 
gird themselves against disappointments all the same. 

They will, in the first place, not always find the interpretation of 
the Charter toward which they lean for political reasons unqualifiedly 
confirmed by Kelsen’s legal authority. They will even have to expect 
that weaknesses of their own constitutional position will be exposed 
to criticism based by their opponents on Kelsen’s treatise. That is 
precisely what happened to us last fall, shortly after the publication 
of the book, when Vyshinsky in attacking the Acheson plan on con- 
stitutional grounds based some of his arguments on those parts of 
Kelsen’s discussion of the powers of the General Assembly which 
speak against the legal possibility of transferring enforcement func- 
tions from the Security Council to the General Assembly. At the 
same time, of course, Vyshinsky carefully neglected those of Kelsen’s 
remarks that might seem not to rule out entirely the constitutionality 
of the “Uniting for Peace” resolution. Other delegates were therefore 
right in caustically observing that Vyshinsky “invoked the authority 
of Professor Kelsen when it suited him, but was quick to reject it in 
the contrary case.” 

Another disappointment in Kelsen’s commentary may result from 
the limits the author has deliberately set himself. To be sure, he 
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realizes as well as anybody else “that the international community 
established at the San Francisco Conference is by its very nature a 
political phenomenon and that a merely juristic interpretation can- 
not do justice to it.” Occasional remarks make it no less clear that 
his personal political sympathies go in the direction of a strong inter- 
national organization with broad powers not crippled by such pro- 
cedural devices as the veto. But he does not allow these or any 
other political considerations to enter into what he proposes to do 
in the present volume: to give a strictly juristic interpretation of a 
legal document. In a recent advisory opinion on the interpretation 
of the peace treaties with Bulgaria, Hungary, and Rumania, the Inter- 
national Court of Justice defined its powers of interpretation by sug- 
gesting that the Court did not feel justified in exceeding its judicial 
function on the pretext of remedying the treaties’ ineffectiveness by 
means for which they made no provision. Kelsen’s book is inspired 
by the conviction that a publicist is still less entitled than a court to 
establish himself as a legislator redefining an international treaty 
like the Charter in a way not justified by its text, even if it were for 
the purpose of the organizational progress of the United Nations. 
This progress can, in Kelsen’s view, be accomplished only by a formal 
revision of the Charter or by an appropriate interpretation, within 
their powers of discretion, by the competent organs of the United 
Nations themselves. Moreover, if in applying the method of logical- 
grammatical interpretation, Kelsen discovers in a Charter provision 
several possible meanings, he simply states them, and again leaves 
it to the pertinent authorities of the organization to choose the mean- 
ing most suitable to their policies. 

It is obvious that Kelsen’s conception of interpretation is determined 
by his philosophy of “critical positivism” which rejects the natural- 
law doctrine of juridical science as a source of law. But it should 
not be overlooked that this conception implies, on the other hand, 
an emphatic endorsement of one of the basic notions of natural law, 
the sanctity of treaties as agreed upon by the parties to them. The 
real question posed by Kelsen’s treatise is, rather, whether by relying 
mainly on the method of logical-grammatical interpretation he may 
not fail to catch and convey the spirit of the Charter, as it would 
reveal itself to a commentator ready to use the preparatory work of 
the San Francisco Conference more decisively than Kelsen does. And 
does he not, by neglecting the actual intentions of the fathers of the 
United Nations, miss legitimate opportunities of interpreting the 
Charter with a view to securing to the organization a greater effective- 
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ness than a primarily literal analysis of the Charter can accomplish? 
The truth of the matter is, however, that recourse to what one calls 
the spirit of the Charter is hardly apt to yield results substantially 
different from those gained by the process of logical-grammatical 
interpretation, because the Charter is an expression of basically con- 
flicting intentions on the part of the fathers of the United Nations. 
Nor are there broad legitimate possibilities for improving by way of 
interpretation the legal effectiveness of an organization which was 
deliberately designed as an organization of limited effectiveness. 

The legal limitations upon the powers of the United Nations and 
their actual exercise, due mainly to the insistence of all the great 
powers, do exist, though we are inclined today to forget them our- 
selves and to try to make others forget them as well. And it might 
not be politically wise to try to expand the legal powers of the United 
Nations beyond those bounds within which its legal constitution some- 
how corresponds to the actual power structure of international society. 
The “Uniting for Peace” resolution authorizes the General Assembly 
to declare communist China an aggressor, but it does not enable it 
to enforce that declaration without risking a global war, the very 
calamity the United Nations was established to avert. 

Political considerations like these, suggesting a restrictive interpre- 
tation of the Charter, are, however, as alien to Professor Kelsen as 
those that seem to recommend an expansive interpretation of its pro- 
visions. The ax which he is out to grind is of a purely juristic sub- 
stance, and it is to serve purely juristic aims. His conclusions, accord- 
ingly, support in one case a loose, and in another a strict, interpreta- 
tion of the constitution of the United Nations, depending upon the 
logical and grammatical structure of the respective provisions and 
their interrelationship with other pertinent provisions of the Charter. 

To a superficial judgment the political usefulness of Professor 
Kelsen’s voluminous treatise might therefore appear hardly worth the 
penetrating intellectual effort to which its many pages testify. Yet the 
author may rightly claim that by modestly confining himself to a 
strictly juristic interpretation of the Charter he has done the United 
Nations one of the noblest political as well as legal services a con- 
stitutional lawyer can render to a community when its fundamental 
law has become the very object of violent strife among its several 
members—that is, to assist them, with his limited means, in restoring 
their written constitution as a basis for peaceful co-operation, if they 
are ready to co-operate. 


EricH Huta 














IN REMEMBRANCE OF CHARLES BEARD, 
PHILOSOPHER-HISTORIAN 


IF THE great historian must be, as I believe, a great philosopher as well, 
Charles Beard has a claim to be counted as an outstanding figure in 
the line of great philosopher-historians writing great history. His own 
conception of his philosophic range was, of course, very modest. Ina 
letter, dated November 22, 1947, he wrote me: “I do think every 
historian or student of history . . . ought to have a care for philosophy. 
Whoever selects, arranges, and ‘judges’ historical ‘facts’ operates under 
some kind of a world-view (whether he admits it or not) and ought to 
clarify for himself the nature of that view. I hope you will not laugh 
too much when I say that I have found Vaihinger most useful in trying 
to master aggregations of tough historical ‘data’ and to keep within 
the limits of the documents. . . .” 

But all readers of Charles Beard must recognize that his history goes 
far wider and deeper than a use of Vaihingerian als obs. Aware, highly 
articulate, and far from unknowing regarding the matter and the 
methods not of history alone but of all the social sciences, Beard 
nevertheless sustained a fighting faith in a certain course of events 
as at once their going and their goal. This faith he communicated 
with a fervor, an eloquence, and a wit for which I know no peer in 
contemporary historical writing. From among many alternatives, 
actual and possible, Beard had chosen for his organizing principle 
the idea of civilization. He was aware of those alternatives and his 
discussions of historical method and of the preconceptions of history- 
writers made abundant references to them. In the last analysis, his 
reasons for rejecting them, over and above ineffable personal pro- 
pensity, were that they are each a vision of some mode of foreordina- 
tion, mechanistic or teleological. Each makes of history the epic of 
a foregone conclusion which robs its uniquenesses and novelties of their 
individual and innovating identities. Each makes history repeat itself: 
Sisyphus is symbolic of all of them. For civilization, on the other hand, 
Sisyphus is no symbol. Civilization is an idea of a course of events whose 
openness is intrinsic. Civilization is an end that is its own means, 
expanding, altering, enriching, as it compounds. Civilization is the 
human enterprise, shaped by the ideal of progress, bringing forth ever 
newer and more diversified, more liberating inventions and discoveries 
of the human spirit. Whither mankind? Beard asked as the Choregus of 
a body of men of letters among whom are philosophers like Bertrand 
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Russell, Hu Shih, Havelock Ellis, historians like James Harvey Robin- 
son, political scientists like the Webbs. Toward Civilization he replied, 
now as the Choregus of a company of scientists exploring the frontiers 
of nature for new knowledge, and engineers converting scientific knowl- 
edge into power with which to harness the forces of nature to the 
service of man. Ideas are not only weapons, they are tools, they are 
molds, they are methods, they are guides and gradients. They are 
maps and directives for the unmapped and roadless future. They are 
the present generators of the form and function of the still unformed 
life to come. They rule the world, wrote Beard, in his Introduction 
to the American edition of Bury’s The Idea of Progress, following 
Fouillé, the philosopher of the idée force: “the conscious form taken 
by our feelings and impulses, every idea covers not only an initial act, 
but also a certain direction of the sensibility and the will. As a con- 
sequence, in a society as in an individual every idea is a force tending 
more and more to realize its individual end.” The idea of progress 
is central to the idea of civilization, so that the cure for deficiencies 
and errors in a civilization is ever toward more civilization. “Imagina- 
tion,” Beard summed up, “informed by the known laws of nature, but 
unbound and free to experiment and dare, combined with the spirit 
of rationality, lives and flowers in the engineering age and will swing 
new planets into the ken of those who watch the heavens for signs of 
the future.” 

Particularly may it do so in Beard’s native land, the United States 
of America. The idea of civilization and the new republic came to 
birth at the same time, and the soul of the nation was early possessed 
and its growth directed by civilization as its dominant ideal. Beard 
called his history of the United States “The Rise of American Civiliza- 
tion.” He brought proof that civilization has become the center of 
interest among writers on man and his works everywhere in the world. 
He repeated with approval a statement from the Charter for Social 
Studies prepared by a Commission for Social Studies set up by the 
American Historical Association, practically a generation ago: “The 
people of this country are engaged in no mere political experiment, 
as often imagined, but are attempting to build a civilization in a new 
natural setting, along original lines, with science and machinery as 
the great instrumentalities of work.” He reviewed the derivation of 
the term “civilization,” the history of its use and the development of its 
meanings. He found its authentic expression as a “world view” in 
Condorcet’s Tableau. Beard was one of the few of this generation’s 
interpreters of the human record who appreciated Condorcet’s intel- 
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lectual achievement—and he brought out the fact that this unflinching 
devotee to the freedom and happiness of all mankind gave their full 
value to the idea and word both. Being a student of the American 
Revolution and its documents, a friend of Thomas Paine and Thomas 
Jefferson, Condorcet had abandoned the cycles and finalities in which 
his day still framed the destinies of man; to replace them he had 
taken for postulate the idea of the infinite progress of mankind, a 
progress of which Now is a moment, and some of whose instruments 
are the positive knowledge of the arts and sciences and the new social 
arrangements born of the democratic revolution. Beard then followed 
the changing uses of the term “civilization” in the United States start- 
ing with Jefferson’s in the Notes on Virginia, and summed up its 
American articulations in four propositions: the first, that civilization 
is the theory of all history and social progress; the second, that in the 
United States, history has taken a new turn; the third, that the turn 
is new because the United States is a new nation, in a new land, with 
a new ideal of equal liberty for all; the fourth, that the new deal for 
mankind which is America, endows the people of America with the 
faith and the will, supplies them with the opportunity and imposes 
on them the duty, to spread civilization. Even Hegel saw our United 
States as “the land of the future where . . . the burden of the World 
History shall reveal itself.” 

The Rise of American Civilization was Beard’s own revelation of our 
unique “burden of the world history.” He ended his fourth volume, 
which is entitled The American Spirit, with a recapitulation. This 
idea of civilization, he summed up, embraces in a composite formula- 
tion “a conception of history as a struggle of human beings in the 
world for individual and social perfection—for the good, the true, the 
beautiful—against ignorance, disease, the harshness of physical nature, 
the forces of barbarism in individuals and in society. It assigns to 
history in the United States, so conceived, unique features in origins, 
substance, and development. Inherent... is the social principle. . . the 
civilization of men and women occurs in society, and all the agencies 
used in the process—language, ideas, knowledge, institutions, 
property, and inventions—are social products, not the products of 
individuals working in a vacuum. Inherent in the idea also is respect 
for life, for human worth, for the utmost liberty compatible with the 
social principle, for equality of rights and opportunities, for the dignity 
and utility of labor, for the rule of universal participation in the work 
and benefits of society. In this process arts, sciences, letters, machines, 
and devices are to be regarded as manifestations and instruments, not 
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guarantees of civilization. The only guarantee is to be found in 
humane character, talents, purposes, supported by appropriate institu- 
tions and directed in individual and associational efforts to the advance- 
ment of civilization. 

“This idea of civilization combats the pessimism that proclaims the 
world to be the necessary home of misery and ineptitude; that views 
all things in the worst possible light. To all pessimism as negation, 
resignation, or nihilism, it opposes a world-view as optimistic as the 
need and the will to live, expressed in the endless becoming and 
persistence of life—life ever engaged in a struggle for a decent and 
wholesome existence against the forces of barbarism and pessimism 
wrestling for the possession of the human spirit. 

“From the idea of civilization as systematically developed in the 
United States are excluded, as imaginary and unserviceable transcend- 
encies, all forms of total determinism—whether that of a divine drama 
supposed to justify to man the ways of God otherwise inexplicable; or 
that of a secular philosophy which interprets history as the inexorable 
realization of a super-mundane idea with human beings serving as 
pawns; or that of a so-called materialism presumed to account for all 
manifestations of the human spirit in terms of matter. The idea does 
not pretend to ‘explain’ the universe, to give the whole truth of history, 
to supplant the consolations of religion, or to pronounce anathema 
upon dissenters. It offers, instead, a construct, or view of life, summa- 
tional and relative—universal in scope but applicable to time, places, 
and circumstances—from which inspiration and guidance may be 
derived in the search for individual and social perfection. 

“As to ultimates, while rejecting a total determinism, the idea of 
civilization predicates a partial determinism, such as an irreversible 
and irrevocable historical heritage, and a partially open and dynamic 
world in which creative intelligence can and does work; in which 
character can and does realize ethical values; in which virtue can 
and does make effective choices; in which individual and collective 
efforts, now and in the future, can make the good, the true, and the 
beautiful prevail more widely, advancing civilization, amid divagations, 
defeats, and storms, toward its distant, ever-enlarging vision. 

“Despite the mutability of things human, there is one invariable in 
the history of men and women. This is war. And inasmuch as the 
efficiency of war in spreading death and destruction depends upon 
some degree of civilization, it follows that, subject to the law of 
thermodynamics, if there be one, the future of civilization in the United 
States has at least this much assurance.” 
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As idea, then, civilization is not an existence either given or implied 
by the nature of things; it is a creation of the human spirit. As a 
force, civilization is neither a mere energy of nature operating accord- 
ing to precise mechanic laws, nor the power of a supernatural provi- 
dence moving in its mysterious ways its wonders to perform. As a 
force, civilization is an operational architecture of the energies of men, 
the engine which channels, informs them, and burns them up; civiliza- 
tion is mankind’s working hypothesis, the process and patterns of their 
fighting faith, their fiction actually made fact and changing the earth 
as the Word is fancifully made flesh and walking on earth. For this 
fighting faith and its energies Beard produced, in the course of his 
remarks in honor of John Dewey’s eightieth birthday, the word virtu— 
the total force of “human personality working in contingencies amid 
necessity, making life and history.” He was citing Machiavelli in 
order to confirm his idea that civilization is postulated upon an as if; 
that its spring is fiction as Vaihinger conceived fiction; that the condi- 
tion of its development is, first, “the inexorable that will happen no 
matter what we wish or declare or assert or desire”’—Machiavelli’s 
necessita, and again “contingencies . . . situations so quivering and 
vibratory that it seems possible to turn the course of things this way or 
the other; a little freedom, oases of freedom or fortune in the great 
universe of necessity”—Machiavelli’s fortuna. 

In this triad, then, we have our philosopher-historian’s ultimate 
causes, in so far as the mind may affirm ultimates. “I confess,” he says 
somewhere in The Republic, “I do not know the cause of anything.” 
But since thinking about anything does not long last save as attributing 
causes, Machiavelli’s trinity of virtu, necessita, and fortuna serves as 
well as any. For Beard, the happy consequence of their conjunction 
was Civilization, at its best in America. Its rise was not inevitable, nor 
was its survival a foregone conclusion. Like all human events, it 
struggles for existence and lives dangerously, and how could one know 
in advance what changes in the conjunction of causes might ensue, 
since some are “free”? The “origins and law or laws of total history 
cannot be discovered by the human mind.” Yet men—at least Henry 
Adams—do imagine history and civilization conditioned by “the law 
of thermodynamics, if there be one” and our own philosopher-historian 
knew that war was “one invariable” like death and taxes, and a 
destroyer as efficient as the civilization which wages it. 

On the other hand, the assertion that war is such an invariable, 
Beard declared in The Open Door, “cannot be proved by any knowl- 
edge or method open to the human mind.... It cannot be authenti- 
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cated to the satisfaction of anybody who has respect for exactness of 
thought.” Generalize this proposition, and it would follow that such 
preponderance as the human mind may give to one or another item in 
civilization’s dynamic complex—the military as against the pacific, the 
economic as against the political and vice versa—is a conclusion of 
action, not of deliberation. Action underlies such certitude as we may 
attain. “The problem of comprehending, using or testing the theory 
or fiction [regarding the economic basis of politics]—becomes one in 
active statecraft.... Immediately the theory which is in itself mere 
idea, is attached to inner impulses and images and to visible circum- 
stances. Having resolved to act, such persons will clarify their purposes 
as to economic or political ends, will make use of systematic knowledge 
and thought relative to economic and political interests, will strive to 
discern what is inescapable in the given conjuncture of events, and will 
at length come to a judgment on the general situation with reference 
to the time and form of proposed actions and their probable conse- 
quences.” They will be taking calculated risks. They will be acting 
upon a faith which does not guarantee its outcome in advance and 
which must validate itself by the consequences it of itself generates. 
One of the components of civilization is philosophy. Much of this, 
like much else in the dynamic complex, is survival from earlier forms 
of faith and work. But some of it is growth of civilization’s soil, 
expressing its singularity. In The American Spirit Beard quotes 
Dewey: “Philosophy is the conversion of such a culture as exists into 
consciousness, into an imagination which is logically coherent and 


which is not incompatible with what is factually known... .”  Phi- 
losophy is the psyche’s “imaginative formulation of itself . . . a sincere 
outgrowth and expression . . . the authentic idiom of an enduring 


and dominating corporate existence.” American civilization has gen- 
erated such a philosophy, Beard believed, and its authentic present 
voice was John Dewey. However, this philosophy was not, to Beard, 
“completely coterminous with the idea of civilization; no philosopher 
of America has faced all the phases of civilization under a single type 
of philosophic coherence.” Civilization as a world view had been 
“caught in the clash between empiricism and absolutism” but it had 
“yielded to neither.” It countered the deadening impact of “habits, 
customs and things experienced” by affirming the equal matter-of- 
factness of progress; the actual potency of man’s creative intelligence 
amid “routine in nature”; the truths of history about development as 
no less indefeasible than “those derived from a study of habitual 
experience.” 
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I do not know among Americans a more authentic spokesman for 
the entirety of this “it,” for its singularity and power as an idée force, 
than Charles Beard. The closest competitor might be George 
Santayana, whose Life of Reason willy nilly does envisage the unend- 
ing growth and diversification of the human enterprise and seeks so 
to express its values that it may be readily interpreted as a complete 
philosophy of civilization as a going concern. In its own way it is as 
American as anything by Emerson, and it meets the requirements 
which Beard cited from Dewey for a genuinely expressive philosophy. 
Like the works of Charles Peirce, however, it has missed coming fully 
into the stream of American thought, and its author has himself gone 
upon other ways of the spirit in other lands. If civilization in America 
has a philosopher, Beard is that philosopher. At the same time many 
other philosophers, even such as he agrees with, may insist that works 
and ways which he deprecated and ruled out, are as validly excellences 
of this civilization as those which he exalted. The philosophers of the 
genteel tradition would surely do so, and one does get the impression 
that Beard is harsher to its spokesmen than the facts of record warrant. 
The carriers of that tradition would say that the gap between them 
and a philosopher-historian who apprehends history as a struggle for 
perfection, and for the good, the true, the beautiful, can hardly be as 
wide and deep as Beard’s words about them indicate. Nor, they 
would add, if he holds consistently to such finalities, can he be as close 
to Dewey and the companions of the pragmatist faith as the historian’s 
interpretation of the latter implies. While aficionados of Dewey might 
argue that, allowing for the thinkers’ diversities of manner and matter, 
Dewey’s postulates leave out nothing that Beard’s take in, and that no 
philosophy could be farther from a barren “empiricism” or closer to a 
living “unity and coherence.” But all this is another story, as indeed, 
are the various and divergent opinions about philosophers and 
philosophies that occur in the magnificent mass of Beard’s expression. 
They all could lead to fruitful reflections on the spontaneity and force 
of paradox in the philosopher-historian’s philosophical virtu. His judg- 
ments of Aristotle and the Stoics, for example, not less than of Charles 
Peirce and William James and many others, might raise uneasy ques- 
tions as to ground of his observations. Such questions, too, are, how- 
ever, another story, not for this essay. This essay is a word of remem- 
brance of a great American, a bold and eloquent student of human 
affairs, and an authentic philosopher of the idea of civilization in 
America. 


H. M. KALLEN 
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BOYD, JULIAN P., ed., LYMAN H. BUTTERFIELD and MINA R. 
BRYAN, assoc. eds. The Papers of Thomas Jefferson. Vol. I, 1760- 
1776, lviii & 679 pp.; Vol. Il, 1777 to 18 June 1779, Including the 
Revisal of the Laws, 1776-1786, xxiv & 665 pp. Princeton: Princeton 
University Press. 1950. Each $10. 


These are the first two volumes of a series that is likely to be the 
greatest enterprise of American historical scholarship of our time. 
Altogether, some fifty volumes, plus a two-volume index, are scheduled 
for publication at the rate of four a year. The first forty volumes 
will contain Jefferson’s letters and public papers, arranged in chrono- 
logical order. The remaining ten will be made up of miscellaneous 
writings on a bewildering variety of subjects in which Jefferson was 
interested and with which he was familiar, such as viticulture and 
gastronomy, jurisprudence and linguistics, landscaping and architec- 
ture. The whole series will include an astonishing total of 18,000 
letters written by Jefferson and about 25,000, in full or summarized, 
addressed to him. In brief, sometime in the 1960's there will have 
been made public approximately 12 million words by or relating to 
Jefferson, beyond a doubt the most many-sided mind produced on 
the American continent. 

As the beautifully designed and meticulously edited (the lengthy 
footnotes, giving the history and provenience of the manuscripts, are 
models of scholarship) volumes come off the press, it becomes increas- 
ingly evident what a protean figure Jefferson was. When the papers 
will have all come out, they will form the most important single 
storehouse of materials on the political, intellectual, scientific, and 
technological history of the American Republic during its formative 
years. They will also throw light on Western European civilization, 
for Jefferson was in contact through nearly all his adult life with 
leading intellectuals and scientists abroad, among them world figures 
like Alexander von Humboldt and Comte Buffon. 

The first two volumes take Jefferson up to the time when he was 
elected Governor of Virginia at the age of thirty-six. They cover 
his formative years as a student, his short period as a practicing lawyer, 
and his legislative phase. The latter include the historic moment 
in 1776 when Jefferson achieved immortality—as the author of the 
Declaration of Independence—and his severely protracted intellectual 
labors as the radical reviser of Virginia’s antiquated and reactionary 
laws. 
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What kind of person is this young Jefferson as he emerges in these 
pages? The first letter, written three months before his seventeenth 
birthday (January 14, 1760), has a nice symbolism. An orphan, 
Jefferson asks his guardian’s opinion about leaving his estate on the 
Virginia frontier and going to college. Personally, he writes, he is 
desirous of going for three practical reasons: “. . . my Absence will 
in a great Measure put a Stop to so much Company, and by that Means 
lessen the Expences of the Estate in House-Keeping. And on the other 
Hand by going to the College I shall get a more universal Acquaint- 
ance, which may hereafter be serviceable to me; and I suppose I can 
pursue my Studies in the Greek and Latin as well there as here, and 
likewise learn something of the Mathematics.” 

He went to William and Mary College, in the lively small Virginia 
capital of Williamsburgh, where he was a gay and brilliant student, 
enjoying and absorbing what the institution had to offer. He mastered 
the sciences, particularly physics and mathematics; read history, poli- 
tics, and poetry; learned the classics in the original; plunged into 
philosophy; and studied law. There was dancing, fiddling, and flirt- 
ing, but never to the neglect of his studies. Sometimes his high spirits 
got the better of him, and at others, like many another bright under- 
graduate, he philosophized about life’s purposes. The letters reveal 
these moods. He is studying the dour English jurist, Sir Edward Coke, 
and suddenly he thinks of the pretty girls he knows—Miss Burwell, 
Miss Potter, Miss Corbin—and he puts aside the legal tome. ‘Tom is 
only nineteen, and it is Christmas Day, and he unburdens himself 
to his close friend, John Page: “Well, Page, I do wish the Devil had 
old Cooke [Coke], for I am sure I never was so tired of an old dull 
scoundrel in my life. What! are there so few inquietudes tacked to 
this momentary life of ours that we must need be loading ourselves 
with a thousand more? Or as brother Job sais (who by the bye I 
think began to whine a little under his afflictions) ‘Are not my days 
few? Cease then that I may take comfort a little before I go whence 
I shall not return, even to the land of darkness and the shadow of 
death.’ But the old-fellows say we must read to gain knowledge; and 
gain knowledge to make us happy and be admired. Mere jargon! 
Is there any such thing as happiness in this world? No: And as for 
admiration I am sure the man who powders most, parfumes most, 
embroiders most, and talks most nonsense, is most admired. Though 
to be candid, there are some who have too much good sense to esteem 
such monkey-like animals as these.” 

He talks philosophy, poetry, love, and life. He has his troubles 
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with the girls, and thinks of them much. “When you see Patsy 
Dandridge,” the twenty-year-old law student writes to a friend, “tell 
her ‘god bless her.’ I do not like the ups and downs of a country 
life: to day you are frolicking with a fine girl and tomorrow you are 
moping by yourself.” 

And then he settles down on the paternal estate, marries a beautiful 
and wealthy widow with whom he is passionately in love, starts a 
successful law practice, and lives the life of an American grand 
seigneur. His energy, now and all his life, is inexhaustible. He rises 
with the sun, attends to his lands and livestock, visits courts and 
neighbors, entertains in the evenings, and always he finds time to read 
and read and read. He is an intellectual par excellence. He accumu- 
lates books the way other men pile up money. He treasures ideas, 
jots them down on paper in orderly fashion, and lets his mind roam 
over them. His reputation as a scholar spreads. A friend asks him 
to recommend a list of good books for a small but select library. 
Jefferson obliges with a list including works on fine arts, political 
science, religion, law, history, and science, and adds some thoughtful 
comments of his own: 

“. .. A little attention however to the nature of the human mind 
evinces that the entertainments of fiction are useful as well as pleasant. 
That they are pleasant when well written, every person feels who 
reads. But wherein is it’s utility, asks the reverend sage, big with the 
notion that nothing can be useful but the learned lumber of Greek 
and Roman reading with which his head is stored? I answer, every 
thing is useful which contributes to fix us in the principles and practice 
of virtue. . . . We never reflect whether the story we read be truth or 
fiction. If the painting be lively, and a tolerable picture of nature, 
we are thrown into a reverie, from which if we awaken it is the fault 
of the writer. I appeal to every reader of feeling and sentiment 
whether the fictitious murther of Duncan by Macbeth in Shakespeare 
does not excite in him as great horror of villainy, as the real one of 
Henry IV by Ravaillac as related by Davila? . .. We neither know nor 
care whether Lawrence Sterne really went to France, whether he was 
there accosted by the poor Franciscan, at first rebuked him unkindly, 
and then gave him a peace offering; or whether the whole be not a 
fiction. In either case we are equally sorrowful at the rebuke, and 
secretly resolve we will never do so. . . . The spacious field of imagina- 
tion is thus laid open to our use, and lessons may be formed to 
illustrate and carry home to the mind every moral rule of life.” 

Jefferson reads deeply of everything he can obtain. In the years 
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sy before the outbreak of the American Revolution, in which he was 
I] to play so distinguished a part, he immersed himself in the study of 
ry British political thought, parliamentary history, and relations between 
re church and state. Volume I contains a number of carefully sum- 

marized notes which Jefferson made upon reading Locke and Milton 
ul and Shaftesbury, parliamentary statutes, and patristic arguments. He 
a marshalled their thought with scientific scrupulousness, often in a 
id kind of shorthand. These notes came in handy later, when jefferson 
es was called upon to draft legislative bills that were to transform both 
id his native Virginia and the United States into a democracy. 
d It is clear that among his other conspicuous gifts, Jefferson was 
~ also a first-rate writer. Let him who doubts this try to improve the 
s, style, the rhythm, and the structure of the Declaration of Indepen- 
mn dence. Today, 175 years after it was written, it still reads like a 
mn deeply moving prose poem. Many of his letters are literary gems, 
y. for he was conscious of what he called “the most valuable of all talents, 
al that of never using two words where one will do.” Finally, it should 
A be pointed out, Jefferson was a magnificent draftsman of legal papers. 
Volume II contains the complete set of the 126 bills of the laws of 
d Virginia which Jefferson, with the assistance of George Wythe and 
t Edmund Pendleton, drafted and revised between 1777 and 1779. In 
° these two years Jefferson wrought a veritable legal revolution; the | 


bills were, in the words of James Madison, “perhaps the most severe 
k of his public labors.” The whole code was so refined and so concisely 
drafted that it could be printed in a mere ninety folio pages, for the 


d artist in Jefferson abhorred the lawyerish jargon, especially that of 
. the ancient British statutes under which Virginia had lived for a | 
. century and a half. So he got rid of, he said, “their verbosity, their t 
‘1 endless tautologies, their involutions of case within case, and paren- 
t thesis within parenthesis, and their multiplied efforts at certainty by , 
. saids and aforesaids, by ors and by ands.” 


f In his Revised Code Jefferson proved that it was possible to draft 
legal bills in simple English. The following examples show the 
beautiful clarity of some of the bills: “Be it enacted by the General 
Assembly, that no freeman shall be taken or imprisoned, or be dis- 
seised of his free hold, or liberties, or free customs, or be outlawed, 
1 or exiled, or any otherwise destroyed, nor shall the commonwealth 
pass upon him, nor condemn him but by lawful judgment of his 
peers, or by the laws of the land. Justice or right shall not be sold, 
denied or deferred to no man.” (No. 57). 

Or this one: “Well aware that the opinions and belief of men 
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depend not on their own will, but follow involuntarily the evidence 
proposed to their minds; that Almighty God hath created the mind 
free . . .; that all attempts to influence it by temporal punishments, 
or burthens, or by civil incapacitations, tend only to beget habits of 
hypocrisy and meanness . . .; that the opinions of men are not the 
object of civil government, nor under its jurisdiction... . 

“We the General Assembly of Virginia do enact that no man shall 
be compelled to frequent or support any religious worship, place, 
or ministry whatsoever, nor shall be enforced, restrained, molested, or 
burthened in his body or goods, nor shall otherwise suffer, on account 
of his religious opinions or belief; but that all men shall be free to 
profess, and by argument to maintain, their opinions in matters of 
religicn, and that the same shall in no wise diminish, enlarge, or affect 
their civil capacities.” (No. 82). 

Jefferson considered this Bill for Establishing Religious Freedom 
so important, and he was so proud of it, that before his death he asked 
that it be inscribed on his monument as one of his epitaphs. 

To sum up: the first two volumes show Jefferson in the process of 
development from a bright student to a mature legislator, liberal and 
enlightened. The later volumes, covering nearly half a century of a 
magnificently active life, will gradually reveal the world statesman, 
scientist, and democratic philosopher, whose stature is growing with 


the years. 
SAUL PADOVER 


CLAY, LUCIUS D. Decision in Germany. New York: Doubleday. 
1950. xiv & 522 pp. $4.50. 

This book is Clay’s detailed report and vindication of his activities 
and policies as United States Military Governor in Germany. The 
author’s incisive thinking, coupled with a tendency to understate, and 
his truly great knowledge of affairs make this account highly readable 
despite the poor organization of material. Naturally those chapters 
devoted to the details of high-level negotiations are especially informa- 
tive, but even the discussions of less secret matters shed much light on 
what went on in Germany during General Clay’s tenure. 

Among the disclosures of interest one notes that a special United 
States-British partnership in German foreign trade carried over in 
principle from the dissolution of SHAEF and was reactivated by 
bizonal fusion (pp. 169 ff.), and that the finance division with Treasury 
staffing under Colonel Bernstein was an “accident” due to the sudden 
departure of Lewis Douglas, original incumbent of the post (p. 18). 
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The account of the Clay-Dulles rift at Moscow is visibly muffled though 
the divergence of opinion was so great that Clay admits he could not 
executes a Dulles policy line (p. 149). Clay still ascribes great impor- 
tance to the reparations problem as both inciter and partial cause of 
stalemate (pp. 107, 120 ff., 150, 320), but he reiterates only bleakly his 
once warm faith that Soviet policy did not preclude a neutralized 
united Germany under joint East-West overlordship (pp. 42, 123). The 
story of the coal diplomacy which helped bring France to terms is very 
much abbreviated (pp. 194, 321), but there is an illuminating descrip- 
tion of the hitherto unreported succession of tripartite negotiations 
(pp. 221, 321 ff., 393-440). Less detailed and less candid is the recital 
of the negotiations whereby American policy gained predominance in 
the shaping of emergent Bizonia (pp. 163, 198 ff.). 

Two worth-while chapters on the Berlin crisis contain substantial 
information. For example, it is noted that a military test train was 
sent across the Soviet frontier in April 1948 but withdrew “ignomini- 
ously” (p. 359), and that Clay’s proposed Berlin stand met surprising 
hesitation and resistance in Washington (p. 360 ff.). Clay alleges that 
his persistent effort to obtain monetary conditions that would amount 
to virtual copartnership over the Soviet zone was responsible “in 
large part” for the breakdown of the famous September 1948 Berlin 
negotiations (pp. 36g ff.). It is interesting to learn that in the resulting 
United States strategy meetings Douglas advocated avoidance of war 
“at any cost” while General Smith recommended withdrawal of the 
Berlin enclave (p. 376). Clay’s detailed accounts of the early negotia- 
tions with Zhukov over Berlin and the final talks with the French and 
Germans on the West German Republic are to be commended. 

With all the book’s merit, however, it appears to have been hurriedly 
written and not carefully checked, for even a cursory examination of 
the text reveals a number of dubious statements. The account of 
the important 1947 Munich meeting of Minister-Presidents suggests 
confusion with the Bremen meeting that preceded it (p. 101). The 
East-West zonal line did reflect consideration of “traditional patterns” 
and of “convenience of administration” (p. 85). The Soviets never 
promised unconditionally and hence never defaulted on an agreement 
to supply reparations data at Moscow (p. 145). It is wholly mis- 
leading to imply that the expulsion of Germans from the Oder-Neisse 
area was not an open action pursuant to “eyes-open” inter-Allied 
agreement (p. 313). The expellee in-movement into the Soviet 
Zone greatly exceeded the refugee out-movement (p. 315). Discussion 
of the important Saar coal agreement is misplaced with regard to time 
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and context, while that of JFEA seems not fully accurate (pp. 194, 205). 
Allied troops were not used on any mentionable scale to collect food 
supplies hoarded by the Germans (p. 271). The number of repara- 
tions plants scheduled under quadripartite planning was nearer 2,000 
than 1,500 (p. 324). Molotov’s famous speech of December 12, 1947, 
was not “practically a duplicate” of Sokolovsky’s quite different state- 
ment issued the month before (p. 348). The restitution of blocked 
trade union properties was not speediest in the American zone, but 
was, in fact, very retarded (p. 292). Solid evidence indicates that 
the United States did not express willingness to accept Soviet Zone 
currency at the famous June 22, 1948, meeting in Berlin (p. 363). 

In addition to such factual slips, Clay’s account, though often 
delightfully refreshing, contains a good bit of official cant. Thus 
he smugly repudiates the suggestion that American aid to France 
might have been used to soften French opposition to the formation of 
central German agencies (pp. 39 ff.). Partial blame for the reparations 
stalemate is, astonishingly, attached to Soviet failure to provide us with 
a “frank explanation of their need” to which allegedly we would 
have been responsive (p. 125). (The record of Allied negotiation is 
littered with Soviet statements of need against which American 
reparations policy, inspired in Washington and executed in Berlin, was 
firmly set.) Clay implies that it was a meaningful diplomatic act to 
accompany the decisive measures that built West Germany with an 
“invitation” to the Soviets to join on terms which so obviously scuttled 
their interests in Germany. Clay’s standpat version of his May 1946 
reparations struggle ignores the amazing implications of the exact 
American proposals for foreign trade fusion and coal allocation which 
touched off the conflict (pp. 120 ff.). His account of financial reform 
ignores an entire year of American inactivity and is misleading in its 
use of what may be a garbled quotation, for the Soviets, with French 
and British assent, did propose quadripartite control over Leipzig 
printing (pp. 156, 209). Clay’s analysis of denazification would be 
more honest if he had candidly stated that politically we could not 
have forced our German middle-class allies to any more effective 
program and that whitewash was inevitable (pp. 67 ff., 258 ff.). 

And yet, something of the natural genius of the man emerges from 
this account. One sees him directing internal construction in the 
American Zone, personally molding the content of all important 
legislation or directives, reorganizing and shaping an effective army 
command (pp. 228 ff.), scrupulously fulfilling his pardon functions as 
military governor (p. 253), sedulously nursing along his German 
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leadership at Stuttgart, negotiating meanwhile on four different 
levels—upwards at Washington, sideways with the British and later 
| the French, crossways with the Russians, and downwards with the 
| Germans. He authored strategy at all key turning points (pp. 108, 
73, 176, passim), and devised the compromise formulas which produced 
results at the critical negotiations (pp. 321, 339, 398, 434-39). Every 
inch the loyal army man, he was also wholly attuned to the best 
elements in the American tradition. His democratic faith had a sur- 
prisingly wide ambit and displayed a consistently liberal strain in small 
and large matters alike (pp. 21, 88, 97, 280-81, 331). His sense of 
statecraft was perceptive and unerring. Possibly only his skill could 
: have reversed the wartime alliance, hitched a faltering Western team 
) to the German oxcart in the ditch, and with whip and carrot advanced 
the formation of West Germany, widened the scope for American 
: leadership, and maintained a troublesome enclave in the Eastern 
: Zone—all this militarily on a shoestring and with a dollar investment 
chiefly confined to surplus primary products and shipping space that 
drugged our markets. 

The processes that make up the historic drift of cold war and im- 
perium are largely impersonal, but surely this book suggests that the 
role of the personal in the German case was an overpowering one, 
however structured it may have been by interest groups and trends. 
It further suggests the usefulness of an inquiry into the military | 
institutional pattern which has produced the large group of able 
political generals of whom Clay is so distinguished a member. 

MANUEL GOTTLIEB 


Cambridge, Mass. 


MERTON, R. K. Social Theory and Social Structure: Toward the ) 
Codification of Theory and Research. Glencoe, Ill.: Free Press. 1949. } 
423 pp. $5. 
Robert K. Merton is distinguished among sociologists because he 
combines excellence in several characteristics, one or another of which 
is more commonly developed at some cost to the others. He has a 
scholarly grasp of social theory; he is continuously immersed in a 
stream of practical empirical investigations; and he brings to both 
: tasks a fertile and inventive imagination. The fifteen essays in this 
volume (fourteen previously published) range from a study of the 
interrelations of science and puritanism in seventeenth-century Eng- 
land to reports on wartime propaganda and a contemporary biracial 
housing project. An evaluation of European work on Wissenssoziologie 


ES 








258 SOCIAL RESEARCH 


appears in the same section with current data on effects of films and 
radio broadcasts, the juxtaposition justified by the suggestion that 
much would be gained if the scope and significance of the former 
could be consolidated with the precision and reliability of the latter. 

Essays written over a period of more than a dozen years for diverse 
audiences inevitably differ in style. Passages in this volume range 
from popular bits such as the conjugation, “I am firm; thou art 
obstinate; he is pig-headed,” or an amusing Auden verse, to abstract 
and precise definitions, such as that of “codification” as “the orderly 
and compact arrangement of systematized fruitful experience with 
procedures of inquiry and with the substantive findings which result 
from the use of these procedures.” 

The central theme of the volume is a review, with illustrations, “of 
some methods employed by the sociological theorist in the course of 
his theorizing, that is, of his provisionally adopting concepts and 
hypotheses which emerge from and are re-subjected to confrontation 
with the empirical data of disciplined observation.” The preferred 
approach, as set forth in the introduction and in Chapter I, is that 
of “functional analysis,” which is defined as the interpretation of 
“data by establishing their consequences for larger structures in which 
they are implicated.” Functionalism in this sense operates in eco- 
nomics, psychology, or biology as well as in sociology. 

The book is divided into four sections. Part I introduces func- 
tionalism and discusses the proper relation of research to theory. 
Part II applies functional analysis first to deviant behavior (for 
example, crime) seen as a consequence in contemporary American 
culture of great emphasis upon certain success-goals without provision 
of corresponding institutionalized means for realizing these objectives. 
Further application is made to bureaucratic behavior. Part III 
describes theoretical approaches to the sociology of knowledge and a 
few ventures in the empirical study of public opinion, and urges 
more interaction of these differing approaches. Unfortunately this 
bridge-building never gets beyond the stage of contemplation and 
exhortation. Part IV, comprising five papers on the social role of 
science, might be thought of as a subdivision of the broad theme of 
sociology of knowledge. 

The reissuing of these diverse papers without rewriting, despite 
Herculean efforts in prefaces to show how everything is related to 
everything else, raises the question why a more systematic volume 
was not prepared. Apparently Professor Merton regards that latter 
task as the work of many years to come. In any case, it is of con- 
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siderable value to the student of sociology to have available now in 
this one book a presentation of many valuable insights which have 
begun to make Merton’s work famous. 

Among the Mertonisms which this reviewer particularly prizes the 
following ten may be noted: 

1. Emphasis at this stage of the evolution of social science upon 
“theories of the middle-range,” the scope of which falls somewhere 
between the detailed hypotheses of specific investigations and “the 
architectonic splendor” of the all-inclusive speculative systems of the 
past which have nevertheless been rather sterile and have fallen into 
“deserved disuse.” Merton suggests as examples: “theories of class 
dynamics, of conflicting group pressures, of the flow of power and the 
exercise of interpersonal influence.” 

2. To regard empirical research as merely “testing hypotheses” is to 
undervalue its role. The endeavor to dig out data and to experiment 
also “initiates, reformulates, re-focuses and clarifies’ the concepts 
and hypotheses. A theorist who is not carrying on his own research 
loses the incidental discoveries which Merton makes memorable as 
“the serendipity pattern.” 

3. The distinction between social theory viewed as a history or 
comparison of the great theories of the past, and social theory as cur- 
rently operating in the initiating, guiding, and interpreting of research. 

4. The “paradigm” as “a compact parsimonious arrangement of 
the central concepts and their interrelations” which helps to protect 
against importing hidden assumptions, facilitates cumulation of theo- 
retical interpretations, stimulates promising cross-analysis, and by 
codifying brings qualitative material into quasi-quantitative form. 

5. The distinction between motivation—the consequence as antici- 
pated by actor and observer—and function—the objective conse- 
quences. The further distinction between manifest-function (intended 
and recognized) and latent-function (neither intended nor recognized). 
The suggestion that the sociologist’s contribution may be the greatest 
in the explication of latent functions. 

6. Opposition to “post-factum sociological interpretations” in which 
plausible theories are devised to fit known facts; a preference for 
explicit advance formulations which can be put to a test the outcome 
of which is not known but is likely to be decisive. 

7. His “typology of adaptation.” The conformist uses prescribed 
means to reach approved goals. The innovator devises new (and 
possibly unsanctioned) means to reach approved goals. The ritualist 
occupies himself with the approved means despite their failure to 
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reach the supposed goals. The retreatist surrenders both goals and 
the practice of means. The rebel substitutes new goals and prescribes 
new means for attaining them. 

8. The bureaucratic conflict described as a clash between primary 
group attitudes and the institutionalized formalized secondary group 
relations required by the bureaucratic structure. 

g. “The bureaucratic intellectual who must permit the policy-maker 
to define the scope of his research problem is implicitly lending his 
skills to the preservation of a given type of institutional arrangement.” 

10. The “self-fulfilling prophecy”—for example, the fear of a bank’s 
insolvency which makes it so; the thesis of Negro inferiority which 
restricts Negro opportunities for education. 

Especially pertinent today is Merton’s analysis of the relation 
between scientific progress and the supporting cultural matrix. Even 
societies which like to call themselves “free” are not wholly immune 
to the conflicts with science which arise so much more dramatically 
in totalitarian cultures. The antiscience forces gain whenever criteria 
outside the field of science itself are set up to determine eligibility for 
scientific research, and that happens in this country as well as abroad. 
Hostility toward science because some of its applications are destructive 
can be found in American as well as in Nazi writings. The scientist 
suffers because his creed calls for persistent skepticism and the testing 
of all assumptions, whereas many of our other social institutions—our 
form of government, our system of free enterprise, our American 
family-size farm, our Christian churches—now demand unqualified 
faith and loyalty. Merton offers an analysis of factors which have in 
the past been conducive or hostile to the development of science but 
he does not in this volume investigate the prospects for science in 
our own changing social scene. 

GoopwIn WATSON 
Columbia University 


PEAR, T. H., ed. Psychological Factors of Peace and War. New 
York: Philosophical Library. 1950. ix & 262 pp. $4.75. 

In their daily struggle with the problems of war and peace the 
organizations of the United Nations occasionally turn to social scientists 
for advice and guidance. Tangible evidence of this co-operation is the 
increasing number of social science publications sponsored by the 
UN and its special agencies like UNESCO. 

The volume under review, published on behalf of the United 
Nations Association of Great Britain, is a collection of eleven papers 
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by nine contributors—seven British, one American, and one Israeli. 
It covers a wide range of topics, among them war and culture patterns, 
war and aggressiveness, the role of women, the problems of threat 
and security, and the statistics of “fatal quarrels.” The levels of 
presentation vary from highly technical analyses to rather superficial 
research summaries and semipopular essays. 

On the whole, there is little that is new or of more than routine 
interest to the social science student in this country. In fact, in 
reading through these papers one gets an impression, strongly sup- 
ported by the bibliographical references, that American research in 
this field is well out in front. A notable exception is the work of 
the British psychiatrist, Dr. Henry V. Dicks, whose paper, “Some 
Psychological Studies of the German Character,” represents an import- 
ant original contribution. It is a report on the large-scale research 
conducted in 1942-44 on German prisoners of war by Dr. Dicks, at 
that time Adviser in Psychiatry attached to the Psychological Warfare 
Division, SHAEF. 

ARVID BRODERSEN 


HAWLEY, AMOS H. Human Ecology: A Theory of Community 
Structure. New York: Ronald Press. 1950. xvi & 456 pp. $5. 

In continuation of the work of the late Professor R. D. McKenzie, 
Dr. Hawley attempts to give a comprehensive view of man’s environ- 
ment as expressed by the patterns of his community structures and 
their distribution. Obviously space and its various concepts constitute 
the basic problem in such a discussion and thus the major part of the 
book is concerned with the spatial aspects of community structures. 

Unfortunately, in discoursing on spatial relations, the author has 
decided to introduce new definitions of both ecology and geography: 
“Geography treats men and their activities in their visible aspects 
and so far as they may be regarded as distributed phenomena... . 
Human ecology, which is also interested in the relations of man to his 
geographic environment, fastens its attention upon the human inter- 
dependencies that develop in the action and reaction of a population 
to its habitat. In other words while geography views the adjustment 
of man from the standpoint of modifications of the earth’s surface, 
human ecology makes a detailed analysis of the process and organi- 
zation of relations involved in adjustment to environment. . . . Geogra- 
phy involves a description of things as they are at a point of time; ... 
ecology on the other hand is evolutionary” (p. 72). 

Without going into detail on the relations of space and time and 
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the resulting dynamics, what the author defines as human ecology is ( 
actually the old subject of human geography, man’s spatial relation- ( 
ships, particularly as developed in its modern form in France by Vidal ( 
de la Blache, M. Sorre, and others, while his definition of geography 
is that of the typical old-style agglomerative geography, hobby-horse 
of travelers and military map maniacs, rightly despised for its dullness 
and lack of social perception and rejected by modern scientists. 
Human Ecology is therefore largely old wine in new bottles, but just 
as new bottles may attract new customers, so may this otherwise ex- 
cellent work with its wide coverage of the problems of human geogra- ( 
phy procure more students of the spatial aspects of human activity— 
students who might never have approached the subject had it been 
correctly labeled “Human Geography.” 

Dr. Hawley’s novel terminology can also be regarded as another 
aspect of the battle royal within the geographical discipline between 
those geographers who have come to the subject by way of the physical | 
sciences (a majority) and those, like Dr. Hawley, who have reached the 
field from the social sciences. In this obvious clash of backgrounds 
and therefore terminology, it appears to be up to the much more | 
comprehensive social scientists to provide the wide concepts to bridge | 
what Sir Halford Mackinder, father of geopolitics, called the abyss : | 
between the physical and social sciences. 

To construct this bridge, Dr. Hawley assembled all his sociological | 
tools, particularly Durkheim’s concepts of social density, and then tries | 
to superimpose his material on the concepts in the physical sciences, | 
such as densities per square mile. But perhaps because of his un- | 
fortunate definition of geography, Hawley fails in his attempt and | 
nothing very conclusive conceptually is developed. Furthermore, the 
important ideas set forth by Thuenen, Launhardt, and Alfred Weber | 
in this linking of society and space are only cursorily mentioned, and 
the inferences from many examples, such as sexual differentiation in 
occupation being the result of partial immobility during pregnancy, | 
cannot be fully drawn. At the same time, the inconclusive findings 
of this work may serve to pose more questions, which in turn may 
contribute to the eventual bridging of the abyss. 

ALEXANDER MELAMID 


MERTENS, G. La répartition de la population sur le territoire belge. 
Brussels: L’Edition Universelle. 1947. xviii & 302 pp. 


This is an excellent scholarly study in concrete demography. Its 
object, the Belgian population, is analyzed first with regard to its 
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distribution among ‘“‘demographic regions.” ‘This distribution is then 
compared with that of the populations of the Netherlands, England, 
Germany, and France, and the conclusion is drawn that the Belgian 
population has the peculiar quality of being harmoniously distributed 
around the demographic center; the one-family home predominates 
while overcrowded dwellings are quite exceptional. The shifts of 
population from 1880 to our day are also studied. The bulk of the 
book, however, is devoted to the occupational distribution of the 
population both throughout the country and in the individual regions 
of which only one seems to present any problem in finding sufficiently 
lucrative occupations for its inhabitants. The high density of the 
Belgian population, one of the highest in the world, is shown to be 
accompanied by a high standard of living, one of the highest in Europe. 

The author fails to discuss the most exceptional feature of the 
Belgian population—its almost equal distribution between two linguis- 
tic groups the boundary between which has not changed for a thousand 
years. This boundary, however, cuts across the borders of the demo- 
graphic regions established by the author, thereby demonstrating that 
the factors behind the demographic (perhaps ecological) distribution 
of the population are rather independent of significant differences in 
culture such as exist between the Flemish and the Walloon segments. 

Mertens’ book contains painstaking studies of the ecological pattern 
of the major cities of Belgium, a pattern entirely at variance with the 
one established by the American sociologists for a number of American 
cities. A comparison of his findings with those of the American 
ecologists could help to solve the scientific problem: under what con- 
ditions do the “laws” uncovered by the ecologists work or not work. 
But the most important feature of the book is not so much the 
concrete findings as the almost faultless procedure of arriving at results. 
Since the population of Belgium is comparable with that of the larger 
states of this country, the work could serve as a good model for similar 
essays in concrete demography which, when compared, might yield 
important results in the neglected field of population theory. 

N. S. TIMASHEFF 


Fordham University 


DAUGERT, STANLEY MATTHEW. The Philosophy of Thorstein 
Veblen. 1950. New York: King’s Crown Press. viii & 134 pp. $2.25. 

The theories of Karl Marx and Thorstein Veblen diverge and 
meet—only to diverge again—at various points. Their lives were 
similarly of a piece in some respects and radically different in others. 
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But this one curious parallelism may be noted: both men were a 
technically economists and are commonly regarded as such; the para- re 
mount importance of their thought is undeniably sociological; yet, a 
each was trained for years in academic philosophy. te 
That Marxism has a philosophical substructure in Hegelian * 
idealism, however transmuted, is universally recognized. It has long In 
been an object of study and is generally taken for granted. Veblen’s Hi 
expositors, on the other hand, have tended to assume a disjunction n 
between their iconoclast as a young student of philosophy and as a wry ‘ 
social scientist. This was never warranted, and it is worth-while ul 
to remind ourselves of this fact. Veblenian ideas are not discontinu- R 
ous. They reflect a sustained preoccupation with the same issues li 
whether the emphasis, which follows no particular chronology, is ‘. 
t 


basically “institutional” or formally philosophical. Mr. Daugert 
has attempted to demonstrate this interconnectedness. It is a cor- pl 
rective task he performs, pointedly in the title and to no small extent 


in the substance of his study. T 
The book falls into four sections: “The Methodology of Principles = 
of Adaptation”; “Cumulative Causation and the Philosophy of Evolu- th 
tion”; “Human Nature and the Social Psychology of Interests”; ar 
é 


“Human Welfare, Science, and Technology.” Naturally, the author 
brings his own background to bear on the interpretation. (After th 
all, one would have to be Veblen fully to understand him.) Thus 


it is not surprising that Daugert should be most helpful in his close ha 
analysis of Veblen’s methodological position. This is accomplished th 
by means of examining the process whereby Kant’s Critique of be 
Judgment was Veblenized and, so to say, pragmatized. It turns out 
that Veblen’s early essay on the third Critique—so straightforward a ” 
presentation that it is sometimes used as an aid by students of Kant 
—has other non-Kantian components. Chief among these is the Ve 
identification of the reflective judgment with induction which, in turn, = 
n 


is said to be dependent upon a “guiding principle,” that is, adaptation. 
Daugert makes out a strong case to the effect that such concepts stem 7 
from the writings of Charles Saunders Pierce and were put to use, 


perhaps unconsciously, by Veblen in what appeared to be the pure Te 
recital of another philosophy. " 

There can be no question that Veblen was exposed to certain direct ™ 
philosophical influences. He imbibed the Common Sense philosophy - 
of his time at Carleton College, Johns Hopkins, and Yale. We know th 
also that Veblen studied with Pierce and was deeply affected by him bing 
as well as by William James and, later, by John Dewey. His perverse Ja 
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association of “pragmatic” views with medieval scholasticism is a 
repudiation of the label, not the school, for Veblen’s reflections on 
science are wholly reconcilable with American pragmatism as that 
term was used and refined by its principal exponents. Actually, it is 
possible to trace many Veblenian ideas to a host of philosophers; 
Immanuel Kant, Charles Saunders Pierce, Herbert Spencer, David 
Hume (unaccountably neglected by Daugert), and Noah Porter do 
not exhaust the list. In his biography of Veblen, Joseph Dorfman 
has written rather touchingly of Porter’s interest in the apparently 
unrecoverable dissertation on the “Ethical Grounds of a Doctrine of 
Retribution.” Certainly, if we had this document, it would shed more 
light on Veblen’s development and the sources of his outlook. 

But such procedure has its limitations. Daugert indicates that 
those who have given any consideration to Veblenism within the 
philosophic frame of reference tend to pigeonhole it variously as 
“absolutistic, deterministic monism,” “pantheistic process” (both 
Teggart), “materialistic monism” (Scott), or “institutional mutation- 
ism” (Harris). In point of fact, Veblen is unclassifiable. He defies 
the pigeonhole, else it would not be possible to fit him casuistically 
into so many of such varied sizes and shapes. Not so many years ago, 
Veblen was merely a Marxist (Corey) or a Weberian (Parsons) to 
the degree that his hypotheses were valid. Most recently, an English 
reviewer of the Portable Veblen (How incensed the old skeptic would 
have been to see himself anthologized in bits and pieces!) observed 
that Veblen was old hat to him since he had read Spencer as a school- 
boy. The assumption seems to be that whenever Veblen had what 
we now consider a sound insight, it was derivative. The rest is viewed 
as original and incidental. 

One puts down Daugert’s book with qa reinforced feeling that 
Veblen assimilated a colossal amount of learning and did more than 
disgorge it in a dozen books. He refashioned ideas to suit his purposes. 
In the process, he established himself as an independent thinker, one 
typical of his time yet in several respects ahead of it. Veblen’s mind 
was speculative and analytical—in the broadest sense, philosophical. 
To point this up in the present state of secondary literature on the 
subject is important. It serves the interests of clarity and corrects a 
widespread misapprehension. However, when pushed too far, the 
correction must be corrected. At times, Daugert appears to mistake 
the part for the whole. It is of great value to recognize Veblen’s 
version of Kantian epistemology, Spencerian evolutionism, and 
Jamesian pluralism or someone else’s organicism, and to see how 
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Veblen synthesized them. The difficulty arises when these sources 
are taken, in conjunction with other philosophic strands, as a sufficient 
explanation. To be sure, Daugert mentions the impact of Lester 
Ward and W. I. Thomas on Veblen and vice versa. But we discover 
in a footnote (p. 112) that the source of Veblen’s anthropology is in 
Spencer, the philosopher. Why not in Morgan, the anthropologist? 
Whose unfortunate categories of savagery, barbarism, and civilization 
did Veblen employ if not Morgan’s? Daugert is cautious enough to 
note that Veblen turns Spencer on his head. Actually, though Veblen 
at one point described himself ironically as a disciple of Spencer, it 
would take a treatise longer than Daugert’s merely to enumerate and 
explain their differences. 

Veblen’s analyses were gravely deficient in a score of ways. But 
some people have long cherished the conviction that his was a creative 
and seminal mind. Mr. Daugert’s book strengthens this conviction. 

BERNARD ROSENBERG 


New School for Social Research 
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